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State Supervision of Trust Business 


By GILBERT T. STEPHENSON 


Director, Trust Department, The Graduate School of Banking, 
American Bankers Association 


OVERNMENT - supervision 

of trust business consists of 
three activities, namely: (1) the 
formulation and promulgation of 
regulations for the conduct of 
trust business; (2) the examina- 
tion of trust institutions to see 
whether or not these regulations 
are being complied with; and (3) 
the enforcement of compliance 
with these regulations. The su- 
pervisors of state banks have 
definite responsibilities in formu- 
lating and promulgating regula- 
tions and in enforcing compliance 
with them. They must delegate 
to their examiners the actual ex- 
aminations of trust departments. 
For this reason, what I shall say 
will relate more to regulation and 
erforcement than to examination. 


I, Regulation of Trust Business 


For state supervision of trust 
business to be fully effective, 
every corporation which is en- 





Based on an address before the An- 
nual Meeting of the National Associa- 
tion of State Bank Supervisors in New 
Orleans. 


gaged in the trust business, 
whether or not it is a bank or 
trust company, should be under 
definite, prescribed or accepted 
regulations for the conduct of its 
trust business. Yet, in at least 
one state it still is possible for a 
group of persons to organize a 
non-banking corporation and en- 
gage in trust business without 
any sort of governmental super- 
vision. And Regulation F—Trust 
Powers of National Banks—con- 
taining regulations issued by the 
Board of Governors of the Fed- 
eral Reserve System applies only 
to national banks. 


State Regulation—State regu- 
lation logically would emanate 
from the state supervisory au- 
thority, but so far as is known, 
only nine states now empower 
their state supervisory authority 
to issue regulations, and the bank- 
ing department of only one state 
-—North Carolina —has_ issued 
such regulations. 

Self Regulation—Even though 
al] the state banking departments 


186 
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had authority to issue and did is- 
sue regulations, the thought has 
been advanced that, if state regu- 
lations fur state banks were ma- 
terially different from Regulation 
F¥ for national banks, confusion 
might result. ‘To avoid this pos- 
sibility and in the interest of 
uniformity of regulations, the 
suggestion has been made that the 
board of directors of each state 
bank adopt the substance of 
Regulation F as its own regula- 
tions. 


As between the two, it would 
seem that self regulation, which 
would not involve legislative ac- 
tion, might be accomplished more 
quickly and more easily than state 
regulation and might be as effec- 
tive. 


II. Enforcement of Regulation 


Supervisory authorities should 
be able to enforce their regula- 
ticns without having to resort to 
the drastic means which now are 
the only ones available to them. 


Disciplinary Powers. — At the 
present time the appropriate Fed- 
eral supervisory authorities pos- 
sess the following disciplinary 
powers: (1) forfeiture of the 
charter in case of a national bank; 
(2) forfeiture of membership in 
the case of a state member bank; 
(3) removal of directors and of- 
ficers of member banks; and (4) 
termination of insurance of de- 
pcsits of insured banks. 


In North Carolina the com- 


missioner of banks is authorized 
to close a bank for neglect or 
refusal to comply with his regula- 


tions or to require the removal of 
officers, directors, or employees 
who disregard his regulations. 

These seem to be rather drastic 
remedies for what may be minor 
offenses against sound policies or 
good procedures or practices. 
Rather than resort to them, the 
natural and even praiseworthy 
temptation of the supervisory au- 
thority is to rely upon recom- 
reendations. This no doubt ac- 
counts for the fact that examiners 
sometimes complain that, as they 
return to banks time after time, 
they find that previous recom- 
mendations have not been carried 
out. Perhaps, if they had au- 
thority to apply less drastic cor- 
rectives, they might obtain better 
results. 


III. Policies for Trust Business 


The board of directors or the 
policy-making body of every bank 
should determine, formulate, and 
adopt definite and, of course, 
sound policies for the conduct of 
its trust business. This is an ob- 
jective to which the Trust Divi- 
sion of the American Bankers 
Association has been devoting 
special attention during the past 
12 years and in the attainment of 
which objective it needs the help 
of the state, as well as the Fed- 
eral, supervisory authorities. 

Responsibility for Policies.—In 
Regulation F (Sec. 6 (b) )’ the 
Board of Governors of the Fed- 
eral Reserve System declares that 
the board of directors of a na- 
tional bank is responsible for the 
determination of the policies of its 
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trust department. This places 
the responsibility for determining 
trust policies squarely upon the 
board of directors and not upon 
the trust officer or even upon the 
the executive officers or the trust 
committee. 


Associational Statements.— 
Within the past 12 years the 
Trust Division has approved 
three formal statements which 
are more appropriate for adop- 
tion by trust associations than by 
individual trust institutions. The 
first is “A Statement of Prin- 
ciples of Trust Institutions,” ap- 
proved by the Trust Division in 
1983; the second, a “Statement 
of Guiding Principles for Rela- 
tionships between Life Under- 
writers and Trustmen” approved 
in 1934 and reaffirmed in 1944; 
and the third, a statement of 
policies on relationships between 
lawyers and trust institutions 
approved in 1941. 

Institutional Statements.— 
Since 1940 the Trust Division 
has been especially active with 
respect to policies appropriate 
for adoption by the boards of 
directors of individual banks and 
trust companies. 

That year it approved a 
“Statement of Policies for the 
Acceptance of Trust Business,” 
for the consideration and guid- 
ance (so stated) of trust institu- 
tions of the United States in for- 
mulating their own policies for the 
acceptance of trust business. 

In September 1941 the division 
approved the report of its Com- 
mittee on Trust Policies, suggest- 


ing. that each trust institution 
take steps to determine definitely 
the policies of its trust depart- 
ment and suggesting 11 points on 
which it should consider making 
ard publishing a statement of 
policy. 

In 1944 the division approved 
a statement of policies for voting 
shares of stock held in trust ac- 
counts for the consideration of 
trust institutions in formulating 
their own policies and procedures 
as to voting such shares. 

Thus, step by step, the Trust 
Division has advised and assisted 
its member banks and trust com- 
panies in determining and formu- 
lating definite policies for the con- 
duct of their trust business. 

£ 


Although the adoption of 
sound policies is the responsibil- 
ity, not of the Trust Division or 
of the supervisory authorities, 
but of the boards of directors of 
individual banks and trust com- 
panies, nevertheless the supervi- 
sors of state banks and_ their 
examiners render a real service to 
the trust business by impressing 
upon banks and trust companies 
under their supervision the impor- 
tance of having their boards 
adopt definite policies for the con- 
dvct of their trust business. 


IV. Responsibility for Opening or 
Closing of Trust Departments 
The boards of directors of 

banks and trust companies should 

assume and discharge their full 
share of responsibility for reach- 
ing the right decision as to open- 
irg or closing a trust department 
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and should not try to impose too 
large a share of this responsibil- 
ity upon the supervisory author- 
ities. 

In this country there are, on 
the one hand, some surplus trust 
departments of state banks as well 
as of national banks and, on the 
other hand, there are many com- 
munities which do not have and 
would support a profitable trust 
department. The excess of trust 
departments in some communities 
ard the lack of them in others 
are retarding the development of 
the trust business generally. 


Whose Responsibility?— Who 
should be responsible for reach- 
ing the right decision about open- 
irg or closing a trust department 
-—the management of the bank or 
the supervisory authority? Gen- 
erally speaking, it is the respon- 
sibility of the appropriate super- 
visory authority, Federal or state, 
tu make the final decision as to 
granting trust authority and to 
prescribe the procedure for sur- 
rendering trust authority. But 
it is the responsibility of the bank 
itself to find and present the facts 
upon which the decision is 
rcached, just as it is the respon- 
sibility of the attorney to present 
the brief and argument upon which 
the judge’s decision is based. 

All too often a bank, in a quan- 
dery about opening or closing a 
trust department, relies upon the 
supervisory authority to find the 
facts as well as to make the deci- 
sion. Except in a perfectly élear 
case, the supervisory authority 
does not have and is not in a posi- 


tion itself to get all the facts on 
which to base sound advice as to 
opening or closing a trust depart- 
ment. Ordinarily a bank exam- 
iner, in the course of his regular 
examination, is not in a much 
better position to answer the 
banker’s question about opening 
or closing a trust department 
than a physician is in a position 
to answer offhand a person’s ques- 
tion about his health. 

“Should My Bank Have a 
Trust Department?” — Realizing 
that the responsibility for reach- 
ing the right decision as to seek- 
ing or surrendering trust author- 
ity rests upon individual banks 
and not upon the supervisory au- 
thorities, the Trust Research De- 
partment recently prepared a 
study, “Should My Bank Have a 
Trust Department?”, which was 
published in the Trust Bulletin for 
April 1945. This study is de- 
signed to help banks to reach the 
right decision as to opening or 
clesing a trust department. Re- 
prints still are available. In 
making them available the thought 
of ihe Trust Research Depart- 
ment is that all examiners, Fed- 
eral and state, might be supplied 
by their respective authorities 
with copies so that, when a banker 
asks about opening or closing a 
trust department, the examiner 
might refer him to the study. 


V. Manual of Operations for 
Small Trust Departments 


One suggestion, made during 
the examiners’ conferences, is that 
each state supervisory office co- 
operate in the preparation and 
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distribution of a manual of opera- 
tions especially adapted to the 
needs of the smaller trust depart- 
ments under his supervision. The 
larger trust departments already 
have their own manuals. Beside, 
several manuals are available, but 
all of these are designed for the 
larger trust departments. 

A Cooperative Effort— The 
preparation of such a manual 
very well might be a joint under- 
taking of the Trust Division, the 
state trust association, and the 
state supervisory authority. 

The Trust Division, through 
its Committee on Trust Opera- 
tions, might lay out the general 
plan and contents of such a man- 
ual. This matter now is under 
advisement by that committee. 





The state trust association 
might adapt the Trust Division 
manual to local laws, procedures, 
and practices. In 1938 the trust 
company section of the Pennsyl- 
vania Bankers Association under- 
took to prepare such a manual. 
Its first draft was an excellent 
beginning, but under wartime 
pressures the work has not been 
completed. It is hoped that it 
soon will be resumed and pushed 
through to completion. 

After the state trust associa- 
tion has prepared its draft, it 
might be submitted to the state 
banking department for further 
suggestions and, when completed, 
the latter through its examiners 
might use it effectively in helping 
the smaller trust departments to 
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improve their procedure and 
practices. The department of 
banking of the State of Nebraska 
already has prepared a manual 
of procedure for commercial 
banks. Would it not be equally 
practicable and desirable for state 
banking departments generally 
to participate in the preparation 
of comparable manuals of opera- 
tion for small trust departments? 


VI. Current. Trust Literature 


The supervisors of state banks 
take steps to make current trust 
literature available and accessible 
beth to their office men and their 
examiners. 


Questionnaire on Trust Litera- 
ture—Last August the Trust 
Research Department sent to al! 
the supervisory authorities a 
questionnaire in which it asked 
how many copies each of “Trusts 
I,” of “Trusts II,” and of the 
“Trust Bulletin” were in their of- 
fice libraries. “Trust I” and 
“Trusts II” are the standard 
textbooks on trust business pub- 
lished and used by the American 
Institute of Banking. The “Trust 
Bulletin” is the official publica- 
tion of the Trust Division. To 
this questionnaire replies were 
received from 44 of the 48 state 
banking departments, with the 
following results: one of the 44— 
Connecticut—had “Trusts I” and 
“Trusts II” in its office library; 
14—Colorado, Connecticut, IIli- 
nois, Kansas, Massachusetts, 
Michigan, Montana, New York, 
North Carolina, Ohio, Utah, Ver- 


mont, West Virginia, and Wyo- 
ming—had the “Trust Bulletin.” 
Some of the trust examiners, who 
were or who had been students in 
the American Institute of Bank- 
ing or in The Graduate School of 
Banking, had personal copies both 
of the textbooks and of the 
be lletin. 


Trust Examiner’s Library. 
Having discovered such a lack of 
current trust literature in the of- 
fices of the supervisory authori- 
ties and at the suggestion of some 
of the examiners themselves, the 
Trust Research Department has 
requested the Trust Division of 
the American Bankers Associa- 
tion to prepare a suggested trust 
examiner’s library that would cost 
not over $25. This library is in- 
cluded in the report of the exam- 
iners’ conferences. 


If examiners are to be of the 
most possible help to banks, they 
must keep abreast of develop- 
ments in the trust business. For 
this purpose the library here sug- 
gested is a minimum provision. It 
would seem advisable, . therefore, 
for state supervisory authorities 
to make these few books and 
magazines at least available and 
accessible to their examiners. 


VII. Approval of Rates 


The following point has come 
to a head since the examiners’ con- 


ferences. It is that state super- 


visory authorities and state trust 
associations together might begin 
to explore the feasibility of the 
ay‘proval by the state supervisory 
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authority of uniform rates for 
usual trust services as a means 
of helping trust institutions to 
avoid the possibility of violating 
the anti-trust laws. This sugges- 
tion is an outgrowth of three re- 
cent developments. 


Application of Anti-Trust 
Laws to Clearing House Service 
Charges—In a recent (July 
1945) supplement to “Paton’s 
Digest,” the Legal Department 
of the American Bankers Associa- 
tion expresses the opinion that, 
in the light of recent decisions of 
the Supreme Court of the United 
States, clearing house agreements 
as to service charges might be 
construed as violative of the anti- 
trust laws and, therefore, advises 
clearing houses not to attempt to 
establish uniform service charges 
by agreements. This advice would 
seem to apply with equal force 
to uniform charges for trust 
services in private as distinct from 
court accounts. 


Fire Insurance Case.—In 1944 
the Supreme Court of the United 
States held that the fire insurance 
business is subject to the Sherman 
Anti-Trust Act. It is at least 
arguable that in this respect 
there is no basic difference be- 
tween fire insurance business and 
trust business conducted across 
state lines. Certainly it would 
not be safe for banks and trust 
companies to assume that there is 
such a fundamental difference be- 
tween the two businesses as to 
make one subject to and the other 
not subject to the anti-trust laws. 
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Approval of Rates by State 
Official —In January 1945, while 
legislation was pending in Con- 
gress to give insurance companies 
a reasonable time to comply with 
the anti-trust laws, President 
Roosevelt wrote a letter to Sen- 
ator Radcliffe of Maryland in 
which he said that the anti-trust 
laws do not conflict with affirma- 
tive regulation of insurance by 
the states such as agreed insur- 
auce rates if they are affirmatively 
approved by state officials. On 
the assumption that this letter 
reflects the present opinion of the 
Department of Justice, is it not 
reasonable to conclude _ that 
agreed rates for trust service ap- 
proved by the state banking de- 
pertment would not violate the 
anti-trust acts? 

The suggestion has been made 
that the boards of directors of 
banks and trust companies adopt 
their own uniform rates for usual 
services and specify the services 
they regard as unusual for which 
additional charges will be made. 
This course is being taken by the 
boards of banks and trust com- 
panies in several parts of the 
country, and probably will be- 
come general. However, if the 
boards of banks and trust com- 
panies should not take this course, 
or if the taking of the course 
should lead to harmful competi- 
tion on rates, then, rather than 
sacrifice all the progress that has 
been made in the last 20 years 
in uniformity and adequacy of 
charges for trust service, it 
might be better to have uniform, 
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minimum rates for usual services 
approved by the state banking 
department. At any rate, this is 
a possibility worth exploring 
jointly by state trust associa- 
tions and state supervisory au- 
thorities before the issue becomes 
acute. 

In conclusion: The central 
thought running through and 
holding together these seven 
points is that the board of direc- 
tors of a bank or trust company 
and the bank supervisory author- 
ity each has distinctive, non- 
transferable responsibilities with 
respect to the trust business. 


Even now it is well understood 


that the supervisory authority , 


bas responsibilities in making and 
enforcing regulations of trust 
business; and eventually it may 
have responsibilities in approving 
uniform rates for certain trust 
services. 

Yet, only by the definite as- 
sumption and faithful discharge 
of these two sets of responsibil- 
ities, one by the supervisory au- 
thority and the other by the 
board, are people to be assured 
of sound banking and good trust 
service. 

But is it understood as well 
that the board of directors of 
every bank or trust company, 
small as well as large, which is 
er:gaged in the trust business, has 
responsibilities in determining 
sound trust policies and in apply- 
izg group judgment to the invest- 
ment and administration of trust 
accounts ? 
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Bank Not Liable to Drawer on Forged Indorsement 
of Check 


A bank is not liable on a forged indorsement of a check 
unless its action has occasioned a loss to the rightful owner. 
This was decided in the case of National Surety Corpora- 
tion v. City Bank and Trust Co., Supreme Court of Wis- 
consin, 20 N. W. Rep. (2d) 559. 


A national fraternal organization (hereinafter referred 
to as the society) with offices in Illinois maintained a local 
lodge in Milwaukee. One Klessig was local secretary for 
the Milwaukee lodge and it was his duty to collect from 
individual members premiums on death benefit insurance 
and remit collections to the national office. The society had 
an account in a Milwaukee bank. At the time of the tran- 
sactions hereinafter stated this bank account was under the 
control of Klessig who had submitted his report of monthly 
collections to the society against the account for $4,753.36. 
In so doing he overdrew the balance in the bank. The check 
was returned for insufficient funds. Shortly prior to this 
transaction, the society sent Klessig a check for $1,000, drawn 
upon a Chicago bank, in payment of death benefit claim. 
Klessig, in order to cover the shortage in the account in the 
defendant bank, forged the indorsement of payee’s name on 
the $1,000 check and added below it his regular indorse- 
ment: “Pay to the order of the City Bank and Trust Co., 
Milwaukee, Wisconsin, Goodfellowship Camp No. 38582 
M. W. A., H. M. Klessig, Clerk.” Thereafter Klessig 





NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 561. 
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deposited this check to the credit of the society in the defen- 
dant bank. 


Subsequent thereto the society re-presented the protested 
$4,753.36 check and the same was honored. Defendant bank 
transmitted the death benefit check for collection, indorsing 
the same: “Pay to the order of any Bank or Banker. All 
prior indorsements guaranteed.” The drawee bank of the 
death benefit check, honored the check and charged the funds 
of the society with its proceeds. 

Upon an audit of the affairs of Klessig by the auditors 
of the society, the original shortage was discovered and 
Klessig was removed from office. Plaintiff, as surety on the 
bond indemnifying the society against forgeries, paid the 
society $1,000 and received an assignment of whatever claim 
the society had against the defendant bank. 

The lower court found that the plaintiff’s assignor (the 
society) has sustained a loss of $1,000 as a,result of the accept- 
ance by the defendant bank of the check, and ordered 
judgment for the plaintiff. The judgment was reversed 
by the circuit court on the ground that no loss, because of 
the cashing of the check, had been sustained by the society. 
Plaintiff appealed from this judgment. 

It was held that the defendant bank was not liable to 
the plaintiff unless its action had occasioned a loss to the 
rightful owner, and no such loss was established. The check 
on which Klessig had forged the payee’s indorsement was 
immediately deposited in an account of the society in the 
defendant bank. Although the loca] account was controlled 
by Klessig, he was only acting as an agent of the society. 

Therefore, the transaction simply resulted in transferring 
the amount in question from the Chicago depository of the 
society to its depository in Milwaukee. Had there been 
no shortage in Klessig’s account originally and this same 
transaction had occurred, it would be obvious that no loss 
occurred. The damages suffered by the society were caused 
solely by Klessig’s initial defaults and were not occasioned 
by the defendant’s acceptance of the forged check. 

The court in its opinion, in part, stated. 
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An intermediary bank which receives a check or a certificate of 
deposit on a forged indorsement and collects it from the drawee is 
liable to the drawer or owner for his loss. Evenson v. Waukesha Nat. 
Bank, 1926, 189 Wis. 170, 207 N.W. 415; 7 Am.Jur. § 594, p. 431. 
See Annotation, 102 A.L.R. 145, 146. Sec. 116.27, Stats., which 
is part of the Uniform Negotiable Instruments Law, provides in 
part that “Where a signature is forged or made without the authority 
of the person whose signature it purports to be, it is wholly inoperative 

.” and sec. 220.15 (4) (b), Stats., part of the Bank Collection 
Code, provides that an indorsement “pay any bank or banker” con- 
stitutes a guaranty by the indorser to all subsequent holders and to 
the drawee or payor of the genuineness of and authority to make all 
previous indorsements and to save the drawee or payor harmless 
in the event a prior indorsement is defective. 

However, a bank is not liable on a forged indorsement of a check 
unless its action has occasioned a loss to the rightful owner. Thus 
in Provident Savings Bank & Trust Co. v. Fifth-Third Union Trust 
Co., 19382, 43 Ohio App. 533, 183 N.E. 855, the Ritz American Ice 
Cream Co. drew a check on the Fifth-Third Union Trust Co. for $800 
payable to James and Susie Eatrides jointly. ‘The check was paid 
by the Provident Savings Bank Co. on a forged indorsement made by 
James Eatrides.: It was given in consideration of a note and mortgage 
which were also forged by James Eatrides. Upon discovery of the 
fraud when the note came due, the drawee immediately credited the 
account of the Ritz American Ice Cream Co. with the amount of the 
check, and brought an action for reimbursement against the Fifth- 
Third Union Trust Co., the intermediary bank. The general rule 
holding an intermediary bank liable for payment on a forged indorse- 
ment was recognized but the court ruled that under the circumstances 
no loss resulted from the act of the bank because the loss was 
occasioned by the forgery of the note and mortgage. In Andrews 
v. Northwestern National Bank, 1908, 107 Minn. 196, 117 N.W. 621, 
780, 122 N.W. 499, 25 L.R.A.,N.S., 996, the drawers forwarded a 
check to their agent to be used in paying a debt to a customer. The 
agent forged the name of the payee and deposited the check in a 
bank to his own credit. The agent then drew a check on that ac- 
count including the proceeds from the forged check and paid it to 
his principal to cover an already existing shortage in his accounts. 
In an action by the drawers against the drawee, the court held that 
inasmuch as the proceeds of the check came back to the drawers, 
and the debt of the agent remained unpaid, no damage was suffered 
by reason of payment of the check and there could be no recovery. 
Although in that case, the action was by the drawer against the 
drawee, the principle to be applied is exactly the same as if it were 
against an intermediary bank. 
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The Michigan Court in Merchants’ National Bank v. Federal 
State Bank, 1919, 206 Mich. 8, 172 N.W. 390, also held in a case 
where the indorsements of the payees on two checks were forged 
by an agent of the drawer and paid by an intermediary bank, that 
since the agent had given the payees his own check in an amount 
greater than the checks appropriated, no damages resulted to the 
drawer and there could be no recovery against the bank. 

In the instant case the check on which Klessig had forged the 
payee’s indorsement was immediately deposited in an account of the 
Modern Woodmen of America in the defendant bank. Although 
that account was controlled by Klessig, there can be no doubt that 
he was acting only as an agent of Modern Woodmen of America. 
Hence, the transaction simply resulted in transferring the amount 
in question from the Chicago depository of the Modern Woodmen of 
America to its depository in Milwaukee. Had there been no shortage 
in Klessig’s account originally and this same transaction had occurred, 
it would be obvious that no loss had occurred. The damages suffered 
by the Modern Woodmen of America were caused solely by Klessig’s 
initial defaults and were not occasioned by defendant’s acceptance of 
the forged check. Therefore, plaintiff as assignee of the Modern 
Woodmen of America has no cause of action against defendant. 


—————E—EE 


Bank Not Liable to Depositor for Overpayment to 
Authorized Agent of Depositor 


Administrator of depositor’s estate in a suit against bank 
to recover a balance which depositor claimed to have on 
deposit cannot recover against bank where the evidence showed 
that depositor authorized an assistant cashier of the bank to 
pay checks signed by her daughter or her son and subsequent 
thereto an overpayment is made by the bank to depositor’s 
daughter. 

In the instant case it was held that where such verbal 
instructions were given and subsequent thereto a check is 
presented for a lesser amount than the entire balance on de- 
posit and by mistake the entire amount is paid to the daughter 
of the depositor, the daughter is acting within the scope of 
her authority as depositor’s agent in accepting all the money 
the bank delivers to her. This was decided in the case of 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 414. 
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Cook’s Adm’r v. Bank of Josephine, Prestonsburg, Court of 
Appeals of Kentucky, 191 S. W. Rep. (2d) 209. In its 
opinion, the court said: 


Mrs. Enon Cook sued The Bank of Josephine (hereinafter re- 
ferred to as the Bank) to obtain a balance of $2000 she claimed to 
have on deposit. The Bank defended on the ground that it had paid 
such balance to Nebraska Martin, the daughter and agent to Mrs. 
Cook. A jury trial resulted in a verdict in favor of the Bank and 
from the judgment entered thereon Mrs. Cook’s administrator appeals, 
she having died and the action was revived. 


A reversal is asked because the court erred; 1, in admitting in- 
competent evidence; 2, in giving the Bank the closing argument; 
3, in refusing to direct a verdict in favor of appellant; 4, in improperly 
instructing the jury; 5, in not setting aside the verdict as being 
flagrantly against the evidence. 

Mrs. Cook made three deposits in the Bank from November 1940 
to November 1943, the first two being for $1500 each and the last 
for $1000. She gave two checks in 1941 of $500 each, which with 
the small service charges reduced her balance to $2,999.94. Mrs. 
Cook was 76 years old, quite feeble and practically blind, so she 
went to Mr. Jo. Davidson, the assistant cashier of the Bank, and 
made arrangements with him to pay checks signed by her daughter, 
Mrs. Martin, or her son, Mr. William A. Cock, both of whom were 
mature persons. Mr. A. L. Davidson, an employee of the Bank who 
worked right next to Mr. Jo. Davidson, testified that he heard the 
conversation between Mrs. Cook and him which he detailed thus: 

“She said in substance—this was her daughter, and that she 
wasn’t well and couldn’t come down very often and she wanted him 
to meet her; that she might have to send her to the Bank and if 
she did and she come in there for him to let her have anything she 
wanted.” 

Subsequent to her first visit to the Bank, Mrs. Cook had her 
son, William, write and sign a check on June 23, 1943, in favor of 
her daughter, Mrs. Martin, for $999.94. Mrs. Martin presented 
the check at Mr. Jo Davidson’s window in the Bank and he required 
her to endorse it and he testified she asked him, “if that would 
leave. mother’s account even”; whereupon, he went back and asked 
the bookkeeper the amount of Mrs. Cook’s balance. When informed 
it was $2,999.94, and thinking the check was for $2,999.94, he paid 
that sum to Mrs, Martin in packages of $500 composed of $50 
bills except, of course, the $499.94 was not contained in a package 


of $50 bills; that he counted out the money to her and she accepted 
it. 
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Mrs. Martin’s version of the cashing of the check differs from 
that of the assistant cashier. She testified he handed back the check 
for her endorsement, went back in the bank and upon returning 
to his window, paid her one bundle of bills containing $500 and 
another bundle of smaller bills making up the $499, and there was 
94 cents in change. She asked him if this left her mother’s account 
an even $2,000, to which he replied, “Yes.” She further testified 
that she counted the money at the window when he handed it out to 
her and that it was $999.94; that she took this sum to her mother 
who loaned her $500 and that Mrs. Cook retained the $499.94. 

Jo Davidson testified that when he balanced his cash at the 
usual time that day, and a half after this transaction, he found that 
he was $2005 short; that this was the only large transaction he 
handled on that day and he realized that he had paid Mrs. Martin 
$2000 too much on this check and he immediately wrote Mrs. Cook 
of his mistake; that he inserted the figure “2” in front of “999.94” 
and the word “twenty” in front of the words “nine hundred”; that 
he did not look for the other $5 as it was not unusual to be out of 
balance such a small sum, which customarily straightened itself out 
in the next day’s business. 

The imcompetent evidence complained of relates to a house 
Mrs. Martin was on a deal to purchase for two or three weeks from 
Mrs. Mousie Turner, which she finally consummated on December 
7, 1943, by paying Mrs. Turner $1000 in $50 bills. This evidence 
was relevant. When there is a question of whether or not a per- 
son has done an act, any fact which supplies a motive. or constitutes 
a preparation for the act or any subsequent conduct having a 
direct bearing on the act, may be proven. Jones on Evidence Civil 
Cases, 4th Ed. § 138; Harkey v. Haddox, 244 Ky. 380, 50 S.W.2d 
955; Sperry Flour Co. v. De Moss, 141 Or. 440, 18 P.2d 242, 90 
A.L.R. 406. Besides, this evidence could not have been prejudicial, 
since Mrs. Martin produced substantial testimony showing that her 
mother advanced this $1000 to her the very day she closed the deal 
for the house and that the money came from some government bonds 
Mrs. Cook cashed that day. 

At the outset of the trial the Bank moved the court to award 
it the burden of proof, to which Mrs. Cook objected. Since the 
Bank’s answer pleaded payment, the court erroneously overruled its 
motion. Civil Code of Practice, §§ 317(6), and 526; Business Men’s 
Assurance Co. of America v. Eades, 290 Ky. 553, 162 S.W.2d 920. 
It was the Bank’s duty to move at the beginning of the trial for the 
burden of proof, otherwise it would have been waived. Adams v. 
State Highway Commission, 285 Ky. 38, 146 S.W.2d.7. The fact 
that the court made an error in not granting the Bank the burden 
of proof at the outset of the trial did not prevent a correction 
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thereof after the evidence was all in and it was time to argue the 
case. McCalla v. American Freehold Land Mortgage Co., 90 Ga. 
113, 5 S.E. 687. Had the court not corrected this error and allowed 
Mrs. Cook the concluding argument, it would have committed re- 
versible error in the event she received a verdict. 64 C.J. § 69, p. 71; 
Moss v. Mittell, 253 Ky. 504, 69 S.W.2d 1046. 

The only theory upon which appellant may insist upon a directed 
verdict is that the Bank was only authorized by her to cash checks 
signed by Mrs. Martin, or William Cook and that it had no author- 
ity to deliver money to Mrs. Martin from appellant’s account 
except in conformity with the demand contained in her written check, 
and that Mrs. Martin was not acting within the scope of her author- 
ity as the agent of her mother in receiving more money from the 
Bank than the sum for which the check was written. But the law 
does not support appellant’s theory. In Pierson v. Union Bank & 
Tr. Co., 181 Ky. 749, 205 S.W. 906, 2 A.L.R. 172, it was said that 
if a person deposited money with the direction to the banker to 
let her son have it, then she could not recover from the bank if it 
turned over the deposit to the son and he misappropriated it. Many 
cases are cited in the annotation following the Pierson opinion in 
2 A.L.R. 175 to the effect that a verbal instruction to a cashier for 
the application of a deposit is sufficient, although it is customary 
to do so by check since a check furnishes satisfactory evidence of the 
authority. 


The Bank produced substantial evidence that Mrs, Cook 
instructed its assistant cashier that her daughter was her agent 
and to let her have what she wanted of this deposit. According 
to its evidence, when Mrs. Martin presented this check she inquired 
if it would square her mother’s account. Thereupon, the cashier 
paid her $2,999.94 on a check calling for $999.94 and when Mrs. 
Martin accepted $2000 more than the check called for, it was the 
same as if the Bank had paid this $2000 to Mrs. Cook. There can 
be no doubt that Mrs. Martin was acting within the scope of her 
authority as her mother’s agent in accepting all the money the Bank 
delivered to her. since she testified she took the entire amount 
(which she claimed was only $999.94) home and delivered it to her 
mother, who loaned her $500. American Nat. Red Cross v. Brandeis 
Machinery & Supply Co., 286 Ky. 665, 151 S.W.2d 445, 451. 

The instant case is clearly distinguishable from Brooks v. Gray- 
Von Allmen Sanitary Milk Co., 211 Ky. 462, 277 S.W. 816, 46 
A.L.R. 1207. There, the agent or servant perpetrated a fraud for 
his own personal benefit without the master’s, or principal’s, knowledge 
or consent and retained the proceeds of his fraudulent acts and did 
not account therefor to his principal. The opinion said that to 
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hold a principal for his agent’s torts, they must have been com- 
mitted within the scope of the agent’s employment and in the fur- 
therance of his principal’s business; but if he steps aside from his 
principal’s business for ever so short a time and commits an act 
not connected therewith, then he is not acting within the course of 
his employment and his principal is not liable for his wrongful 
acts. 

The instructions in simple and concise language told the jury 
to find for appellant in the sum of $2000, unless they believed from 
the evidence that Mrs. Cook verbally authorized the Bank to pay 
funds in her account to Mrs. Martin and that pursuant thereto 
it did pay her the $2000 in question, in which event they would find 
for. the Bank. The instructions given do not differ materially 
from those offered by appellant and are correct under the facts shown 
in the record. 

From the facts set out herein, it is evident that there was presented 
a question for the jury’s determination. Merely because the evi- 
dence is conflicting, it cannot be said that the verdict is not supported 
by the evidence. The evidence here is such that it would have amply 
supported a verdict for either party and in such state of case it 
cannot be said the verdict is flagrantly against the evidence. 


Bank Liable to Depositor’s Assignee for Payment of 
Cash to Fiduciary 


Where an officer of a corporation is given authority “to 
endorse for deposit or negotiation all negotiable instruments 
and orders for the payment of money,” and a series of checks, 
some in which the depository bank is drawee and others in 
which other banks are drawees, all containing a special re- 
strictive endorsement as follows: “Pay to order of Marion Na- 
tional Bank of Marion, Ind.,” are presented to depository bank 
by said corporate officer who receives the cash thereon, it is held 
that irrespective of whether the depository bank is the drawee 
or not, the endorsement on said checks limits the officer’s 
authority and only authorizes depository bank to deposit 
the amount of the checks to the credit of the corporation on 
said bank. 

It is further held that such an endorsement does not 


‘NOTE—For similar decisions see B.L.J. Digest (Fifth Edition)§ 412... 
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authorize depository bank to pay to the officer cash represented — 
by the checks. The corporate officer is held to be a fiduciary 
within the provisions of the Uniform Fiduciaries Act, but the 
provisions of said act whereby a bank is protected from 
liability as endorsee of such endorsed checks are not appli- 
cable to depository bank in instant case. The bank cannot 
escape liability for its payment of cash to such a fiduciary. 
This was decided in the case of Fidelity & Deposit Co. of 
Maryland v. Marion National Bank, Appellate Court of 
Indiana, 64 N. E. Rep. (2d) 583. 


The Court, in its opinion, stated: 


This was an action instituted by the appellant, Fidelity & De- 
posit Company of Maryland, against the appellee, Marion National 
Bank of Marion, Ind., to recover a money judgment, to which action 
the appellee, Local Finance Corporation of Marion, Indiana, was 
made a party defendant. 

The complaint sought recovery against appellee bank upon the 
theory that the appellee Local Finance Corporation was the owner 
of certain checks, 28 in number, which were all made payable to 
said Local Finance Corporation, and on the back of each of said check 
was a restrictive endorsement as follows: “Play to the order of 
Marion National Bank of Marion, Marion, Ind., Local Finance 
Corp.” That each of said checks came into the possession of appellee 
bank; that said bank collected and received the proceeds of each of 
said checks and never accounted therefor to Local Finance Corpor- 
ation; that said Local Finance Corporation assigned all of its rights 
of action against appellee bank in connection with said checks to the 
appellant; that appellee Local Finance Corporation was made a 
party defendant to answer as to any interest it might have in said 
assignment. Judgment was demanded against appellee bank in the 
sum of $6,433.74, with interest thereon, said sum being ‘the total 
amount represented by all of said checks. The appellee, Local Fin- 
ance Corporation, filed an answer admitting the assignment and dis- 
claiming any interest in the claim sued upon in the complaint. 

Appellee bank filed an answer in two paragraphs. In its first 
paragraph of answer appellee bank admitted the facts alleged in 
the first rhetorical paragraph of the complaint; alleged that said 
appellee was without information as to the facts alleged in certain 
other rhetorical paragraphs of the complaint; and denied the alle- 
gations of facts contained in the remaining rhetorical paragraphs 
of the complaint. Appellee bank’s amended second paragraph of 
answer contained the same allegations as the first paragraph of 
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answer, and then proceeded to allege facts based upon the theory that 
the transactions in question came within the purview of the pro- 
visions of the Indiana Uniform Fiduciaries Act, and that therefore 
having made the payment of the checks in question to one Blocker, 
who held the office of comptroller in appellee Local Finance Corpor- 
ation and was a fiduciary under said act, appellee bank was protected 
in making the payments in cash to said Blocker as against appellee 
Local Finance Corporation, who was Blocker’s principal. Said 
amended second paragraph of answer was based upon the provisions 
of §§ 1 and 4 of the Indiana Uniform Fiduciaries Act, being §§ 31-101 
and 31-104, Burns’ 1933, §§ 7709 and 7712, Baldwin’s 1934. 

Appellant filed a reply to appellee bank’s amended second para- 
graph of answer, denying certain facts alleged in said paragraph of 
answer and alleging other facts to show that the Uniform Fiduciaries 
Act was not applicable to the facts involved. 

Upon the issues thus formed the cause was submitted for trial 
to the court without intervention of a jury, resulting in a general 
finding against appellant and in favor of appellee bank to the effect 
that appellant take nothing by its complaint and that appellee bank 
recover its costs. 

The single error assigned in this court is the overruling of 
appellant’s motion for a new trial based upon the grounds that the 
finding and decision is contrary to Jaw and not sustained by sufficient 
evidence. 

The cause was submitted upon a stipulation of facts and the 
material facts necessary to an understanding of the questions pre- 
sented are as follows: The appellee bank is a national bank engaged 
in operating and conducting a general banking business at Marion, 
Indiana. The appellee, Local Finance Corporation, is engaged in 
operating a small loan business with its home office located in Marion, 
Indiana, and branch offices located elsewhere in Indiana and in Illinois. 
Said Local Finance Corporation was a customer and depositor of 
appellee bank. That during the period from November 10, 1934, to 
November 27, 1939, Local Finance Corporation had in its employ 
one C. C. Blocker; that during the period from November 10, 1934, 
until January 27, 1938, said C. C. Blocker had the title of “auditor” 
of said Local Finance Corporation; that during the period from 
January 27, 1938, to November 27, 1939, he had the title of “comp- 
troller” of said Local Finance Corporation; that Blocker’s duties 
consisted in keeping the general books of account of said Local 
Finance Corporation, and he made all of the entries therein. He 
generally and regularly made deposits in the bank account of said 
Local Finance Corporation in appellee bank. He wrote checks on 
all of the home office bank accounts representing advances to the 
branch offices of said Local Finance Corporation and in payment 
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of the home office expenses of said corporation. He received checks ° 
and cash belonging to said corporation at its home office at Marion, 
Indiana, and from time to time he deposited the same in the home 
office bank account of Local Finance Corporation in appellee bank. 
That a part of his duties required him to make deposits of money 
and checks belonging to said Local Finance Corporation in appellee 
bank. In carrying out his duties, Blocker was authorized to place 
the following rubber stamp endorsement on said checks: “Pay to 
the order of Marion National Bank of Marion, Marion, Ind., Local 
Finance Corp.” During all of the period of Blocker’s employment 
a rubber stamp in the form above set forth was furnished or made 
available to said Blocker and other employees of said Local Finance 
Corporation for use in placing the stamped endorsement on checks 
payable to Local Finance Corporation and which were to be deposited 
in a bank to the credit of said Local Finance Corporation. That 
Blocker had authority to sign checks drawn by the corporation on 
its home office bank account in appellee bank in payment to other 
persons, firms, or corporations of obligations owing by Local Finance 
Corporation and for that purpose his signature, as “auditor” during 
the period he had the title of auditor and as “comptroller” during 
the period he had the title of comptroller, was sufficient for that 
purpose. ‘That as between Local Finance Corporation and _ its 
employee, Blocker, he was never given authority or empowered to 
eash checks payable to said Local Finance Corporation or to receive 
the cash thereon, unless as to appellee bank such authority was 
extended by virtue of a resolution duly adopted by the board of 
directors of Local Finance Corporation on January 9, 1984, which 
said resolution is still in full force and effect and a certified copy 
thereof was delivered to appellee bank on January 12, 1934. Said 
resolution in part read as follows: 

“Be It Resolved, That any One of the following: President, 
Secretary-Treasurer, Auditor, of this corporation, be and they 
are hereby authorized, for and on behalf of said corporation, to 
open an account with Marion National Bank of Marion, Indiana, 
and to draw and sign checks against said account, and to endorse 
for deposit or negotiation all negotiable instruments and orders 
for the payment of money, which endorsements may be made in writ- 
ing or by a stamp and without designation of the person so making 
it. 

“And be It further resolved, That said Marion National Bank 
of Marion, Indiana, be and it is hereby authorized and directed to 
honor and pay any checks so drawn, when so signed, whether such 
checks be payable to the order of any officer or person signing 
them, or any of said officers or persons in their individual capacities 
or not, and whether they are deposited to the individual credit of 
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the officer or person signing them or to the individual credit of any 
of the other officers or persons or not.” 

That during the years 1937, 1938, and 1939, Local Finance 
Corporation was the owner of certain checks, 28 in number, which 
were payable to said corporation; that each and all of said checks in 
question were delivered by said Blocker to appellee bank on or about 
the date shown by endorsement of appellee bank on the check, or the 
perforated cancellation “paid” on the checks where said check bears 
no endorsement. That at the time Blocker delivered each check to 
appellee bank, said check bore the following rubber stamp endorsement, 
to wit: “Pay to the order of Marion National Bank of Marion, Marion, 
Ind., Local Finance Corp.” In addition to said endorsement, three 
of said checks show the further endorsement, “C. C. Blocker,” in 
his handwriting. That at the time of the delivery of each check, 
the appellee bank paid the full amount of each check in cash to 
Blocker at his request. That none of the proceeds of any of said 
checks were credited, or deposited, to said Local Finance Corpor- 
ation’s account by appellee bank. That appellee bank never paid 
or accounted for any of the proceeds of any cf said checks to Local 
Finance Corporation unless the payment of cash to Blocker over 
the bank’s counter at the time he presented the checks and received 
the cash thereon, constituted such payment or accounting. After 
giving Blocker the cash on each check, appellee bank collected and 
received the proceeds of each check in full. Blocker did not account 
to his employer, Local Finance Corporation, for the proceeds of any 
of the checks so cashed by him but appropriated the proceeds to his 
own use. Eight of said checks, four of which were dated July 21, 
1937, and all aggregating $944.50, were cashed by Blocker in the 
year 1937. In 1938 Blocker cashed fourteen checks in the aggregate 
amount of $4,378.68; one check cashed in 1938 was for the sum of 
$2,500. During the year 1939 Blocker’s defalcations and cashing 
of checks consisted of cashing six checks between February 7 and 
July 22 in the aggregate amount of $1,027.39. Eleven of said 
checks, totaling the sum of $4,673.98, were each drawn on the 
appellee bank and were canceled as paid when the cash was paid 
to Blocker. After giving Blocker the cash on thé seventeen checks 
which were drawn on other banks, appellee bank endorsed each check 
and received the money thereon from the drawee bank named in each 
check. 

Thereafter, appellant paid to the Local Finance Corporation the 
full amount of all said checks so cashed by Blocker and received 
from said Local Finance Corporation a written assignment of all 
causes of action which said Local Finance Corporation had against 
appellee bank by reason of the cashing of said checks by Blocker. 
The record in this case presents two principal and controlling 
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questions: (1) What was and is the legal effect of the endorsement | 
placed upon each of the 28 checks in question to the effect: “Pay to 
the order of Marion National Bank of Marion, Marion, Ind., Local 
Finance Corp.”? and (2) Under the facts presented by the record in 
this cause, was appellee bank protected in the cashing of said checks 
and in paying the cash proceeds thereof to C. C. Blocker by the 
provisions of § 4 of the Indiana Uniform Fiduciaries Act, being 
§ 31-104, Burns’ 1933, § 7712, Baldwin’s 1934? 

An examination of the authorities discloses that an endorsement 
such as that above set forth has been construed by the courts of 
last resort in several states and that such an endorsement has a well 
defined and understood meaning in the banking business. 

In Brady on Bank Checks, 2d Ed., p. 270, the author has the 
following to say: “In some of the cases it appears that the principal 
has authorized his agent to indorse checks payable to the principal 
for the purpose of depositing them to the principal’s credit. If the 
authority conferred upon the agent specifies an endorsement in such 
form that the check when indorsed by the agent in accordance with 
his authority can be used for no other purpose than a deposit as, for 
instance, an indorsement to the order of the bank in which the princi- 
pal’s account is kept, then an indorsement in blank by the agent is 
a forgery and does not transfer title to the check. A bank which, 
in such circumstances, collects a check on the agent’s indorsement in 
blank, or in any other unauthorized form, and pays the proceeds to 
the agent will be liable for the amount to the principal.” 

In the case of Sims v. United States Trust Co., 1886, 103 N.Y. 
472, 9 N.E. 605, 606, the Court of Appeals of New York, in discussing 
the legal effect of a bank check made payable to the order of a bank, 
states the law as follows: 


“The use of the defendant’s name as payee of the check indicated 
the drawer’s intention to lodge the moneys in its custody, and place 
them under its control, and nothing further than this was inferable 
from the language of the check. The check, by its terms, authorized 
the defendant to withdraw from the People’s Bank a certain sum, for a 
purpose not disclosed, but fairly inferable from the nature of the 
defendant’s business. 


“The defendant could have refused to receive the deposit, or act 
as Dr. Sims’ agent in transferring the funds from one custodian to 
another, but, having accepted the office of so doing, it was bound 
to keep Dr. Sim’s moneys until it received his directions to pay them 
out. The language of the check making the funds payable only 
upon the order of the defendant imposed upon it the duty of seeing 
that they were not, through its agency, improperly disbursed after 
it had received them. They could not safely pay out such funds 
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except under the direction of their lawful owner. This they have 
never received, unless the proof hereafter referred to shows such 
authority.” 

Again, in the case of Standard Steam Specialty Co. v. Corn 
Exchange Bank, 1917, 220 N. Y. 478, 116 N. E. 386, 387, L. R. A. 
1918B, 575, the same court was considering a case in which the facts 
were as follows: The plaintiff kept its bank account in a Greenwich 
bank. It had provided its stenographer, Harriet Cohen, with a 
rubber stamp with which to endorse checks as follows: “Pay to the 
order of the Greenwich Bank. The Standard Specialty Co.” In 
discussing the legal effect of the authority of plaintiff’s agent to 
use a rubber stamp in making such an endorsement, the court says: 

“But Cohen had authority only to make a restrictive indorsement 
in order to create the Greenwich Bank the agent of plaintiff to collect 
the checks. One authorized to make a restrictive indorsement is not 
authorized to make a general indorsement. Exchange Bank v. 
Thrower, 118 Ga. 433, 45 S.E. 316. 

“Any person taking checks made payable to a corporation, which 
can act only by agents, does so at his peril, and must abide by the 
consequences if the agent who indorses the same is without authority, 
unless the corporation is negligent (People v. Bank of North America, 
supra [75 N.Y. 547]) or is otherwise precluded by its conduct from 
setting up such lack of authority in the agent as in Phillips v. 
Mercantile Nat. Bank of New York, 140 N.Y. 556, 35 N. E. 982, 
23 L.R.A. 584, 37 Am.St.Rep. 596. 

“. . . Cohen had power to make deposits in the Greenwich Bank; 
she had no power to collect the checks or even to deposit them elsewhere 
for collection. She was a mere conduit through which the checks 
received by her employer passed to her employer’s bank for collection. 
The right to indorse was a mere incident to the authority to deposit. 
Banking customs imply such authority to indorse pro forma from the 
right to make the deposit to the credit of principal’s account, and it 
may fairly be said that the specific authority to place this restrictive 
indorsement on the checks added nothing to Cohen’s authority to 
deposit the checks. The indorsement was a necessary and customary 
incident to the act of making such deposits. The business man 
who authorizes his clerk to take his checks to his bank for deposit 
does not vest in her so dangerous a power as to preclude him from 
setting up her lack of authority if she indorses his name thereon in 
blank and innocent persons cash the checks for her without inquiry.” 

In the case of L. W. Cox & Co. v. Chemical Bank & Trust Co., 
1941, 75 Misc. 1063, 26 N.Y.S.2d 38, 41, the court says: 

“A pro forma power to indorse for the purpose of making a 
deposit by itself, is no power at all so far as strangers are concerned. 
At best, Cox had power only to make a restrictive indorsement to 
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enable the National City Bank to collect the proceeds of the checks © 
in behalf of the corporation .. . 

“The indorsements were merely by way of a rubber stamp of the 
corporate name without any written signature, authorized or unauth- 
orized, and without any designation of an officer. This ‘pro forma’ 
indorsement would have been altogether appropriate for a deposit in 
the plaintiff’s bank whether placed there by the president or by a 
clerk delivering the checks to the bank for deposit.” 

In the case of Graham v. Southington Bank & Trust Co., 1923, 
99 Conn. 494, 121 A. 812, 815. the court was considering a case 
in which a check was drawn payable to the order of the defendant 
bank upon another bank with the intent that it be deposited to the 
plaintiff’s account in the defendant bank and thereby transfer funds 
from the custody of the drawee bank to the plaintiff’s account in 
the defendant bank. ‘The check was delivered to plaintiff's agent 
who was auditor and in charge of plaintiff’s accounting department. 
The agent did not deposit the check to the account of the plaintiff 
but endorsed the check and presented it to the defendant bank and 
requested cash thereon, which was given him by the defendant bank. 
The court, in discussing the effect of the check being made payable 
to the order of the defendant bank, says: 

“Tt is claimed that the placing by the plaintiff of these checks, 
drawn payable to the defendant, in Eyring’s hands, gave him 
apparent authority to secure cash from the defendant upon them. 
The question of what authority the mere possession of such checks 
gives an agent of the drawer in relation to a bank payee has been 
treated fully and authoritatively in a case presenting the identical 
situation. In Sims v. United States Trust Co., 103 N.Y. 472, 9 
N.E. 605, the court speaks as follows as to what is legally imported 
between the drawer and the payee bank when such a check is 
presented by an agent of the drawer to the bank. “The check upon 
its face imported the ownership of the moneys represented in it’ 
by the drawer, ‘and his desire that its custody should be transferred 
from’ the bank holding it to the payee bank. This did not warrant 
‘the (payee bank) in supposing that’ the drawer ‘thereby intended 
to pay’ the face of the check to the agent, or ‘place him for any 
purpose in possession of the fund.’ ‘If he had so intended, the check 
would have been made payable’ to the order of the agent, ‘and there 
would have been no need of the agency of the (payee bank) in the 
transaction.’ ‘The use of the (bank) as payee of the check indicated 
the drawer’s intention to lodge the moneys in its custody and place 
them under its control, and nothing further than this was inferable 
from the language of the check. The check, by its terms, authorized 
the (payee bank) to withdraw from the (drawee bank) a certain 
sum for a purpose not disclosed (by the terms of the check), but 
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fairly inferable from the nature of the (payee bank’s) business,” 
particularly if the drawer was already a depositor of the payee 
bank. The payee bank ‘could have refused to receive the deposit, 
or act as (the drawer’s) agent in transferring the funds from one 
custodian to another; but having accepted the office of so doing, it 
was bound to keep (the drawer’s) moneys, until it received his direc- 
tions to pay them out. The language of the check making the 
funds payable only upon the order of the (payee bank) imposed 
upon it the duty of seeing that [they] (the funds) were not, through 
its agency, improperly disbursed after it had received them. They 
could not safely pay out such funds except under the direction of 
(the drawer of the check) their lawful owner.’ In Bristol Knife 
Co. v. First Nat. Bank, 41 Conn. [421], 425, 19 Am.Rep. 517, in 
an analogous situation, we have, in substance, laid down the same 
legal principles.” 

In the case of Chase & Co. v. Norfolk Nat. Bank, 1928, 151 
Va. 1040, 145 S.E. 725, 730, the court had under consideration a 
check which was made payable to the order of the National Bank of 
Commerce and drawn on the National Bank of Rocky Mount, 
Rocky Mount, North Carolina. The check was intended for deposit 
to the account of Chase & Co. in the National Bank of Commerce, 
which was named as payee of the check, and delivered to an agent 
to deposit in the bank. The check was cashed and the proceeds 
not deposited as intended. In discussing the legal effect of such 
a check, the Supreme Court of Virginia says: 

“Presuming, therefore, that the name of Chase & Co. was properly 
signed to the check, it was on its face an order to the bank to collect 
the amount from the Rocky Mount bank to be placed to the credit 
of the account of Chase & Co. in the Norfolk bank, with which it 
had kept its account for several years. The check could not be made 
available for this or any other purpose without the endorsement 
of the Norfolk bank. When the bank endorsed it and so made it 
collectible, if the proceeds were given to Custis or anyone else, it 
was a diversion from the proper disposition of the fund, and the 
bank remained liable to Chase & Co., for the amount of the check 
as soon as the money came in the possession of the bank from the 
Rocky Mount bank, and upon a failure to pass the proceeds to the 
account of Chase & Co.” 

For other authorities which show that the use of such an endorse- 
ment on a check as we are now considering has a well recognized 
and understood meaning in the banking business to the effect that 
such checks are for deposit only and are not to be cashed, we refer 
to the cases of Rosenberg v. Germania Bank, 1904, 44 Misc. 223, 
88 N.Y.S. 952, 953; and Rivers v. Liberty Nat. Bank, 1926, 135 
S.C. 107, 183 S.E. 210, 212. 
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Again, in the case of Robbins v. Passaic Nat. Bank & Trust 
Co., 1932, 109 N.J.L. 250, on page 252, 160 A. 418, on page 419, 
82 A.L.R. 1368, the New Jersey court says: “There can be no 
doubt that as a fundamental propositon of law a check drawn to 
the order of a bank precludes the diversion of the proceeds of such 
check to a use other than that of the drawer, and such diversion 
can only be justified by the proof of authority from the drawer to 
so divert.” See also to the same effect Palmetto Compress & Ware- 
house Co. v. Citizens & So. N. Bank, 1942, 200 S.C. 20, 20 S.E.2d 
232. 

Referring to § 34 of the Indiana Negotiable Instruments Act, 
being § 19-305, Burns’ 1933, § 12851, Baldwin’s 1934, we find that 
a special endorsement is defined as follows: “A special indorsement 
specifies the person to whom, or to whose order, the instrument is 
to be payable; and the indorsement of such indorsee is neecessary 
to the further negotiation of the instrument. An indorsement in 
blank specifies no indorsee, and an instrument so indorsed is payable 
to bearer, and may be negotiated by delivery.” Clearly, the en- 
dorsement which we have under consideration come within the above 
definition and is a special restrictive endorsement under the authori- 
ties heretofore cited. 


Referring to the stipulation of facts, we find that Blocker had 


authority to sign checks but that as between his employer, Local 
Finance Corporation, and himself, he was never given authority or 
empowered to cash checks which were payable to the Local Finance 
Corporation or to receive the cash thereon and that as between 
appellee bank and Local Finance Corporation and Blocker, Blocker 
had not been given any authority or empowered to cash checks 
payable to Local Finance Corporation or to receive the cash on such 
checks, unless such authority was given by virtue of the language 
contained in a resolution adopted by the board of directors of 
Local Finance Corporation on January 9, 1934. Referring to this 
resolution, we find that: “any One of the following: . . . Auditor; 
of this corporation, be and they are hereby authorized, for and on 
behalf of said corporation, to open an account with Marion National 
Bank of Marion, Indiana, and to draw and sign checks against said 
account, and to endorse for deposit or negotiation all negotiable 
instruments and orders for the payment of money, which endorse- 
ments may be made in writing or by a stamp and without designation 
of the person so making it.” The foregoing language is clear and ex- 
plicit and does not contain any words purporting to authorize any of 
the named officers, which included Blocker, to cash checks which were 
payable to the corporation or to receive the cash thereon. Since the 
language of the resolution expressly limits the authority granted “to 
endorse for the purpose of deposit, or negotiation,” it is crystal clear 
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that Blocker was not authorized to demand and receive the cash upon 
any checks endorsed payable to the order of the appellee bank, unless 
the cashing of such checks constituted a “negotiation” thereof, within 
the meaning of that word as used in the resolution of January 12, 
1934, applied to bank checks. 

Counsel for appellee bank contend that the act of Blocker in 
cashing the checks at appellee bank, to whose order the checks were 
endorsed, constituted a “negotiation” of the checks within the 
meaning of that word as contained in the resolution of January 12, 
1934. Therefore, counsel assert that Blocker was expressly 
authorized and empowered by said resolution to place the special 
endorsement upon the checks, present the checks to appellee bank, 
request payment and receive the cash thereon, instead of having 
the checks deposited in said bank in the account of, and to the credit 
of, his employer, Local Finance Corporation. This requires us to 
determine what is meant by the term “negotiation” as applied to 
bank checks. In the case of First National Bank v. United States 
Nat. Bank, 1921, 100 Or.264, 197 P. 547, 555, 14 A.L.R. 479, on 
page 492, the court says: “Manifestly, presentment to the drawee 
for payment is not a negotiation of a check; for payment trans- 
mutes the paper from a negotiable instrument into a mere cancelled 
voucher. When paid the check has run its course as a negotiable 
instrument.” 

In the case of National Bank of Commerce v. Mechanics’ American 
Nat. Bank, 1910, 148 Mo.App. 1, 127 S.W. 429, on page 434, the 
court says: “Nor do we think that indorsements and presentation 
of these checks to the plaintiff bank was in any sense a negotiation 
of them. They were presented to the drawee by the defendants for 


payment, not in the line of negotiation, and they were paid, not 
bought.” 


In the case of National Bank of Commerce v. Farmers’ & Mer- 
chants’ Bank, 1910, 87 Neb. 841, 128 N.W. 522, 523, the Supreme 
Court of Nebraska was considering the meaning of the term 
“negotiation” as contained in the Uniform Negotiable Instruments 
Act, which had been adopted in Nebraska. The court says: “What 
is meant by ‘negotiating’ an instrument within the meaning of the 
statute? . . . If A. gives B. a check on C. Bank, and B. presents 
the check at the counter of C., no negotiation is necessary or had. 
He simply demands and receives payment; but, if B. goes to D. 
store and buys a bill of goods, and tenders the indorsed check in 
payment, he negotiates the check. The difference is clear and well 
defined. The presentation by defendant of the check in controversy 
for payment was not a ‘negotiation’ of the check within the mean- 
ing of the statute quoted.” See also Aurora State Bank v. Hayes- 
Eames Elevator Co., 1911, 88 Neb. 187, 129 N.W. 279; First 
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National Bank v. Bank of Cottage Grove, 1911, 59 Or. 388, 396, 
117 P. 2938. 

We have been unable to find any authorities holding to the con- 
trary and no such cases have been cited by appellee in its brief. 

Referring to the record in this case, we find that 11 of the 28 
checks which Blocker cashed and for which recovery is sought in 
this litigation, and totaling the sum of $4,673.98, were each drawn 
on the appellee bank and were canceled as paid when the cash wus 
paid to Blocker. Clearly, under the foregoing authorities there 
was no negotiation as to these 11 checks. The other 17 checks which 
were drawn on other banks had been endorsed payable to the order 
of appellee bank. It may be that Blocker had sufficient authority 
under the resolution of January 12, 1934, to endorse each of the 
17 checks drawn on other banks in such a manner as to entitle 
appellee bank to pay the cash thereon to Blocker, but this was not 
done. The effect of the endorsement above mentioned was restricted 
to the deposit of such check in appellee bank in the account of 
Local Finance Corporation, and such further negotiation thereof, 
only, as was necessary to enable appellee bank to collect thereon 
from the drawee bank. Therefore, we hold that, under the authori- 
ties heretofore cited, none of the 28 checks were ngotiated within 
the meaning of that word as used in the resolution of January 12, 
1934, when they were endorsed payable to the order of appellee 
bank and were presented to that bank for payment as requested by 
Blocker. 

This brings us to the second and final question as to whether 
or not appellee bank was protected in its cashing of these checks 
by the language contained in § 4 of the Indiana Uniform Fiduciaries 
Act. Appellee makes no contention either in its brief or upon oral 
argument of this cause that any of the other sections of this act 
were applicable. Referring to § 31-104, Burns’ 1933, which is § 4, 
we find that it reads in part as follows: “If any negotiable in- 
strument payable or indorsed to a fiduciary as such is indorsed by 
the fiduciary, or if any negotiable instrument payable or indorsed 
to his principal is indorsed by a fiduciary empowered to indorse 
such instrument on behalf of his principal, the indorsee is not bound 
to inquire whether the fiduciary is committing a breach of his 
obligation as fiduciary in indorsing or delivering the instrument, 
and is not chargeable with notice that the fiduciary is committing a 
breach of his obligation as fiduciary unless he takes the instrument 
with actual knowledge of such breach or with knowledge of such 


facts that his action in taking the instrument amounts to bad faith. 
” 


Appellee relies exclusively upon the italicized language of § 4 
above quoted as affording it protection in the cashing of the 28 
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checks by Blocker. We agree with appellee that Blocker was a 
fiduciary within the meaning of § 1 of the Indiana Uniform Fidu- 
ciaries Act, being § 31-101, Burns’ 1933. However, we find that 
§ 12 of the Indiana Uniform Fiduciaries Act, § 31-112, Burns’ 
1938, § 7720, Baldwin’s 1934, provides: “In any case not provided 
for in this act, the rules of law and equity, including the law mer- 
chant and those rules of law and equity relating to trusts, agency, 
negotiable instruments and banking, shall continue to apply.” 

Therefore, in view of the authorities heretofore cited and from 
which we have quoted rather extensively in this opinion, which hold 
that the endorsement upon each of the checks involved, which reads: 
“Pay to the order of Marion National Bank of Marion, Marion, 
Ind.”, was a special restrictive endorsement, having a well defined 
meaning in the banking business, and only authorized that bank to 
deposit the amount of the checks to the credit of Local Finance 
Corporation in said bank, and that the cashing of a check at the 
bank at which it is payable does not constitute a negotiation of the 
check, and having in mind the stipulation of facts, heretofore 
referred to, which expressly states that Blocker was not given any 
authority to cash checks payable to the order of his employer or 
to receive the cash on any such checks, and that his authority was 
expressly limited to endorsement for deposit or negotiation, we are 
constrained to hold that Blocker, even though a fiduciary, was not 
empowered to, and did not in fact, place upon any of the checks 
an endorsement which authorized appellee bank to pay to him the 
cash represented by each check, and therefore the provisions of § 31- 
104, supra, are not applicable to the facts presented by the record 
in this case. 

No question of estoppel is presented by the pleadings or the 
stipulation of facts. 

For the reasons stated and under the authorities cited, the find- 
ing and decision of the lower court was contrary to law and the judg- 
ment must be reversed. 

Judgment of the lower court is hereby reversed with instruc- 
tions to sustain appellant’s motion for a new trial. 





BANKING DECISIONS 


In this department are published each month all of the important deci- 
sions of the Federal and State Courts involving questions pertaining 
to the law of banking and negotiable instruments. The experiences 
they disclose deserve careful attention and study of bankers, bank 
counsel, the depositor and the bank student seeking advancement. 


Defenses of Holder in Due Course of Installment Notes 


International Harvester Co. v. Carruth, Court of Appeal of Louisiana, 
23 So. Rep. (2d) 473 


Defendants purchased certain farming implements and as part 
of the purchase price executed and delivered to contractor-dealer in- 
stallment notes secured by a vendor’s lien and chattel mortgage on 
the property sold. The notes were thereafter negotiated by con- 
tractor-dealer to plaintiff. It was held that the plaintiff stands in 
the same position as though it had been the immediate vendor of the 
implements sold and it cannot successfully urge that these notes are 
immune to the defense raised against them by the defendants, on the 
ground that it is a holder in due course. 


Suit by International Harvester Company against J. P. Carruth 
and another to recover on two notes given as part of purchase price of 
certain farming implements, wherein the defendants filed a plea by way 
of reconvention. From judgment for defendants on their plea of re- 
convention, the plaintiff appeals and defendants answer the appeal by 
asking for an increase in the award for damages. 

Judgment amended. 

Chas. F. Fletchinger, of New Orleans, and Reid & Reid, of Ham- 
mond, for appellant. 


Ponder & Ponder, of Amite, for appellees. 


LE BLANC, Judge —On October 14, 1940, D. D. Strong, con- 
ducting his business under the trade name of Dixie Motor Company, 
at Amite, Louisiana, sold to J. C. Holstead and J. P. Carruth, the 
defendants herein, certain farming implements consisting of a tractor, 
a harrow and a. hammer-mill and for the credit portion of the pur- 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 682. 
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chase price the purchasers executed an installment note for the sum 
of $953.46, secured by a vendor’s lien and chattel mortgage on the 
property sold. The act of chattel mortgage was duly recorded in 
the mortgage records of the Parish of St. Helena. 

On August 25, 1941, the same party sold to the same defendants 
a power drive corn-binder and for the credit balance of the purchase 
price they again executed an installment note in the sum of $303.96, 
secured in the same manner as the other, on the last property sold, and 
the act was also recorded in the mortgage records of the Parish. 

In the meantime the two notes came into the possession of the In- 
ternational Harvester Company, plaintiff herein, and, alleging that 
it is a holder in due course and for valuable consideration, it instituted 
this suit to enforce payment, claiming that they have both matured 
under an acceleration clause, upon failure of the makers to have paid 
the first installment on each after it became due. The demand is for 
judgment in the sum of $1,257.42 with interest at the rate of eight 
per cent as stipulated, on the installments which are past due, with ten 
per cent additional on both the principal and interest claimed, as attor- 
ney’s fees. Upon proper allegations and affidavit, it obtained an order 
of sequestration, and having furnished the required bond, all the prop- 
erty sold and mortgaged was seized. 

Within a few days. after the seizure, the defendants appeared in 
court and on motion through their counsel the property was ordered to 
be released from seizure upon their furnishing a forthcoming bond in 
the sum of $750. They then filed exceptions of vagueness and of no 
cause or right of action which were overruled, after which they filed 
their answer in which they denied that plaintiff was a holder in due 
course of the notes sued on and then, pleading by way of reconvention, 
averred that it was the seller of the implements they had bought through 
D. D. Strong, its agent, and further alleging that the equipment was 
defective and could not do the work for which it had been represented 
to them it could perform and which had been warranted, they asked 
for a rescission and anullment of the sale. The defendant then set 
out at length allegations in which it is made to appear that the har- 
row, which is a disc harrow, was not the one they had ordered and that 
although plaintiff substituted another in its place, the latter was defec- 
tive and has been of little, if any, use even after extensive repairing. 
They next aver that the cornbinder never could be made to operate 
properly, despite the efforts of plaintiff’s representatives to make it 
do so, and that because of their inability to harvest their crops of corn 
and sorghum with it, which they had been guaranteed it would do, and 
in face of labor shortage, they lost their crops for the years 1941 and 
1942, sustaining damages in the total sum of $4,730, which they claim 
they are entitled to recover from the plaintiff. It may be proper to 
state at this time that there is no complaint with regard to the rest of the 
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equipment sold and that the claim for rescission is restricted to the corn- 
binder and dise harrow. 

After trial of the case on the merits in the court below there was 
judgment in favor of the defendants, plaintiffs in reconvention, rescind- 
ing the sale of the cornbinder and disc harrow and for damages for the 
loss of crops for the year 1942, in the full amount prayed for, that 
is, $1,260. After deducting the price of the cornbinder, $438.96 and 
that of the harrow, $115, from the principal of the total balance 
claimed by the plaintiff, that is, the sum of $1,257.42, there remained a 
balance due the plaintiff in the principal sum of $703.46. This amount 
was allowed as an offset against the award of $1,260 for damages, leav- 
ing a net sum of $445.54 in favor of the defendants, all as decreed in 
the judgment. 

The plaintiff has appealed and defendants have answered, asking 
for an increase in the award for damages to the sum originally de- 
manded. 

There are several issues presented in the case and they will be dis- 
cussed in the order in which we believe they should be disposed of. 

In the first place, it is contended for the plaintiff that the issues 
raised by defendants in the reconventional demand are not pertinent 
to the main demand as that demand is one on two notes which were 
negotiated to it in due course, for value and before maturity, and were 
therefore taken and are held free from all defenses and equities avail- 
able to other parties dealing with the same, among themselves. 

There is no merit in this contention for the reason that the evidence 
abundantly shows that D. D. Strong, the immediate vendor of the 
farm implements to the defendants, was the plaintiff’s contractor dealer 
at Amite and it is also shown that other of its agents knew all about 
the sales for which the notes were given in part payment. Indeed, 
with regard to the cornbinder, these agents seemed to have had 
as much to do with the sale as did Strong himself. In respect to this 
issue, plaintiff stands in the same position as though it had been the 
immediate vendor of the equipment sold and it cannot successfully 
urge that these notes are immune to the defense raised against them 
by the defendants, on the ground that it is a holder in due course. 
General Motors Accept. Corp. v. Swain, La. App., 176 So. 636; C. I. T. 
Corp. v. Emmons, La. App., 197 So. 662. 

The second issue is presented in the defendant’s claim for damages 
for the loss of their crops for the years 1941 and 1942 and on which 
they were awarded the amount claimed for 1942. This issue involves 
a question of bad faith on the part of the seller of the farm equipment 
and also one of warranty. The trial judge did not pass on the ques- 
tion of bad faith and held that under the limited warranty clause in 
the contract of sale the defendants could not recover damages for loss 
of crops in 1941. He held further, however, that after failure of the 
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cornbinder to operate satisfactorily in that year, by further represen- 
tations made to them by agents of the plaintiff, they were induced to 
plant crops of corn, soy beans and sorghum in 1942 and as they were 
again unable to harvest the crops with the cornbinder which could 
not be made to work as it should, they were entitled to recover the dam- 
ages claimed for that year. 


Conceding that the sale of any of the implements is subject to re- 
scission for vices or defects, unless plaintiff knew of these vices or de- 
fects, its obligation, under Article 2531 of the Civil Code, is only to 
restore the price and reimburse the purchasers for the expenses in- 
curred for the preservation of the equipment. By the terms of Article 
2545 of the Code, it is only a seller ‘‘who knows the vice of the thing 
he sells and omits to declare it’’ who is answerable in damages besides 
having to restore the price and repay the expenses. The evidence in 
this case does not show that the plaintiff or any of its agents knew of 
defects in either the cornbinder ur the disc harrow, the only two of the 
several implements sold by it which are now claimed to have been de- 
fective. Plaintiff is a reputable manufacturer of these kinds of im- 
plements which are listed in its catalog. The evidence shows that the 
harrow is one of standard make and that in the territory comprising 
a part of Louisiana and Mississippi there have been five or six hundred 
sold within the last few years. With regard to the binder it is shown 
that it also is of standard make and has been generally and successfully 
used. Quite a few have been sold in the Baton Rouge area and it is 
built on the same principle as the binders usd in the rice fields of Lou- 
isiana. We are satisfied that if there was anything defective in either 
the harrow or the binder therfore, that the defects were unknown to 
the plaintiff and it cannot be held liable in damagss on the ground that 
it acted in bad faith when they were sold to the defendants. 

With regard to any special warranty being made by any of plain- 
tiff’s agents relative to harvesting the crops of 1942, we find ourselves 
unable to agree with the trial judge as, in our opinion, the testimony 
fails to disclose that the defendants were induced to plant any crops 
on the guarantee of plaintiff’s representatives that they would be suc- 
cessfully harvested. The testimony of the defendants on this point is 
contradicted by witnesses for the plaintiff and besides the defendants 
failed to prove that they planted any greater corn, soy bean and sor- 
ghum crops in 1942 on the strength of any representations allegedly 
made to them by plaintiff’s agent than they had planted previously 
without any representation as to the harvesting capacity of the binder. 
In 1941 they had a larger acreage planted in these crops than in 1942, 
and in 1943 they again planted as much as in 1942. 


We conclude therefore that the trial judge was in error in award- 
ing damages to the defendants for loss of crops for the year 1942 and 
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that their demand for losses of that year as well as for the year 1941 
has to be rejected. 

This brings us now to the next issue presented which is with regard 
to the dissolution of the sale of the cornbinder and harrow. 

As to the cornbinder, the evidence is sufficient to support the judg- 
ment of the district court which rescinded the sale as to it. Whether 
it was due to defective construction or improper adjustment, the testi- 
mony is by no means positive, but the fact remains that it never did 
operate as it should. Plaintiff sent some of its service men who made 
certain adjustments and who claim that it was working satisfactorily 
when they left, but granting that to be so, the preponderance of proof 
is to the effect that afterwards the man employed by the defendants 
to operate it never could get it to do the work it was intended to do, 
satisfactorily. Instead of throwing out the bales or bundles of crop 
in the proper sizes for which it had been adjusted it would become 
jammed and have to be set free again. 

We believe that the testimony also shows that the disc harrow never 
did work as it should. The first dise delivered to the defendants was 
one that was lighter than the one they had ordered. It was replaced 
with a larger one of the same type but on being put to use this last one 
also gave trouble by buckling up in the middle just as the other had 
done. It was carried to the dealer’s place of business at Amite where 
an attempt was made by a local mechanic to correct what he thought 
was the trouble, but apparently that didn’t work out and the disc 
never did operate as it should. One of the plaintiff’s agents testified 
that he was unable to give any reason why this second dise should have 
bent up in the middle as did the lighter one and he admitted that 
although that would not destroy its use, it kept it from running level 
and it could not therefore work as satisfactorily as it should. There 
was an insinuation that it might have been run over land that had 
stumps in it and that may have caused it to bend, but there is no proof 
whatever in support of it. 

Having concluded that the sale of these two implements is subject 
to dissolution we have now to consider the last point urged on behalf 
of the plaintiff which is that even though it be conceded, dissolution 
still could not be decreed for the reason that allegation and proof of 
tender of the articles sold are essential in order to support the rehibi- 
tory action, and in this case neither of these two essential elements are 
found. 

In Article 15 of their answer and reconventional demand, defend- 
ants averred that the binder has been of no value to them and that 
they have asked plaintiff to come get it since they first reported its 
mechanical deficiencies and further on they averred that both the disc 
and binder would not work and that both units were asked to be re- 
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moved from their farm after their initial operations proved unsuccess- 
ful. They then alleged, in effect, that if they were not then removed 
it was because they had been induced to keep them by representations of 
the plaintiff that they would be put in good working condition. These, 
we believe, constitute sufficient allegations of tender and although the 
proof on this point is more or less inferential we do think that there 
was enough notice given plaintiff before suit was filed by it, that these 
two implements did not work satisfactorily and that defendants did 
not intend to keep them and pay for them. A letter written by one of 
the plaintiff’s representatives to its dealer at Amite, on August 6, 1942, 
indicated that he had knowledge of the trouble complained of with 
regard to the binder. As a matter of fact service men were sent to the 
defendants’ farm to try to adjust it and make it work, but on Septem- 
ber 12, 1942, they were advised by letter of the defendants written on 
that date that the binder still was not working and that they had been 
forced to resort to a moving machine with which to harvest their crop. 

This last contention of the plaintiff therefore is found to be with- 
out merit and it follows that the sale of both these articles has to be 
rescinded. 


For the reasons herein stated it is therefore ordered that the judg- 
ment appealed from be and the same is hereby amended and recast so 
as to read as follows: 


It is ordered that there be judgment in favor of the defendants and 
against the plaintiff, rescinding the sale of one short power drive, one 
row cornbinder, giving the defendants credit for its price of $438.96 
as of the date of sale, August 25, 1942, and also rescinding the sale of 
one McCormick-Deering 63 B & B harrow, giving the defendants fur- 
ther credit for its price of $115, as of the date of sale, October 14, 1940, 
and that said cornbinder and harrow be decreed to be held by the de- 
fendants subject to the order and disposition of the plaintiff; further, 
it is ordered that plaintiffs have and recover judgment against the de- 
fendants, J. P. Carruth and J. C. Holstead, jointly and in solido, in 
the sum of $1,275.42, with interest at eight per cent per annum as 
prayed for, subject to the credits herein allowed, and an additional 
amount of ten per cent on the principal sum remaining due and the 
interest thereon. 


It is further ordered that the vendor’s lien and chattel mortgage 
bearing on the remaining property sold by plaintiff to the said defend- 
ants be and the same are hereby recognized and made effective; that 
the said property be sold thereunder and that out of the proceeds of said 
sale plaintiff be paid by preference and priority over all persons whom- 
soever, the full amount of its claim. Costs of this appeal to be paid 
by the defendants and all other costs to be equally prorated between 
the respective parties litigant. 
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Evidence Did Not Warrant Gift of Shares of Stock to | 
Daughter 





Nolan v. American Telephone and Telegraph Co., Appellate Court of 
Illinois, 61 N. E. Rep. (2d) 876 





Where father pays the purchase price for certain shares of tele- 
phone stock which he causes to be transferred to his daughter, and 
evidence shows that he told a bank official at the time of the contem- 
plated transfer that the daughter agreed ‘‘to let me use her name and 
when the certificate is made out she will endorse that certificate over 
to any one and in any way and at any time I ask her to do it,’’ it is 
held that such parol evidence is admissible to show the father’s inten- 
tion that the daughter was not to have the beneficial interest of said 
shares. Such evidence strongly rebuts presumption of donor’s inten- 
tion to make a gift of the shares of stock. The daughter as claimant 
did not sustain burden of proving presumption of intended gift to 
her of shares. She was found to hold the stock merely as his nominee 
and for his benefit. 


Action by Charlotte Nolan against American Telephone & Telegraph 
Company to compel issuance to plaintiff of a certificate for 100 shares of 
the defendant’s capital stock and to pay plaintiff all dividends thereon 
since July 15, 1936, and interest on such dividends. From a judgment 
directing the issuance of such certificate and the payment to plaintiff of 
$4,275 in dividends and $633.22 interest thereon, the defendant appeals. 

Reversed and remanded, with direction to dismiss plaintiff’s com- 
plaint for want of equity. 

Dent, Weichelt & Hampton, of Chicago, for appellant. 

Joseph R. Roach and Edward M. Keating, both of Chicago, for 
appellee. 


SULLIVAN, P. J.—This appeal by defendant, American Telephone 
& Telegraph Company, seeks to reverse a decree which directed it to issue 
to plaintiff, Charlotte Nolan, a certificate for 100 shares of its capital 
stock and to pay her $4,275 in dividends and $633.22 interest on such 
dividends. 

Plaintiff’s complaint alleged substantially that on June 12, 1936, 
certificate G102232 for 100 shares of American Telephone & Telegraph 
Company stock was issued to her in her name and that she had been the 
legal and equitable owner of such 100 shares of stock since said date; 
that some time between June 12, 1936, and September 2, 1936, ‘‘some 
unknown person obtained possession of the said certificate’? without her 
consent or permission and forged her name to an irrevocable stock power 
without her authority; that said forgery did not come to her knowledge 
until on or about July 1, 1937; and that some unknown person or persons 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 605. 
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presented said certificate of stock along with the forged irrevocable stock 
power to the American Telephone & Telgraph Company and demanded 
the issuance of a new certificate in exchange and that defendant accepted 
plaintiff’s forged signature on the irrevocable stock power as genuine 
and wrongfully and unlawfully issued and delivered to some person 
other than plaintiff a new certificate for 100 shares of its stock in lieu 
of certificate G102232. 

The complaint concluded with a prayer that defendant be ordered to 
issue and deliver to plaintiff a certificate for 100 shares of its capital 
stock and to pay her all dividends declared payable to stockholders of 
record since July 15, 1936, and interest on such dividends. 

Defendant filed an amended answer which specifically denied all the 

material allegations of the complaint, including the averment that ‘‘the 
irrevocable stock power was forged,’’ and alleged that the signature 
appearing on said stock power was signed by plaintiff. The amended 
answer also contained the following allegations: ‘‘ Defendant denies that 
the plaintiff was at any of the times mentioned in plaintiff’s complaint, 
or that the plaintiff now is the equitable owner of one hundred (100) 
shares of the capital stock of the American Telephone & Telegraph 
Jompany, a corporation, represented by stock certificate numbered 
G102232. Defendant admits that certificate numbered G102232 for one 
hundred (100) shares of the par value of One Hundred Dollars ($100.00) 
per share was issued by American Telephone & Telegraph Company to 
Miss Charlotte Nolan, the plaintiff, on June 12, 1936, but alleges the 
fact to be that the said certificate and the shares of stock represented 
thereby were at said time and during all the times therafter, until 
September 2, 1936, owned by and the property of John J. Nolan, the 
father of plaintiff, and alleges that plaintiff, during all of said period, 
held the said stock as the nominee of and for the exclusive benefit of said 
John J. Nolan.’’ 

In her reply to the amended answer plaintiff denied all of the matters 
affirmatively alleged therein by way of defense and averred that she 
‘‘aequired the stock in her own right and for her own benefit as a gift 
from her father on June 12, 1936.’’ 

Defendant’s theory as stated in its brief is that ‘‘plaintiff’s father 
furnished the consideration for which certificate G102232 was issued in 
plaintiff’s name on June 12, 1936; that he did not give or intend to give 
the stock to plaintiff, but that on the contrary, he merely caused the 
certificate to be issued in her name that she might hold it as his nominee 
for his exclusive benefit; and that in September 1936 plaintiff’s father 
caused the stock to be sold and received the proceeds of sale. The defend- 
ant also contends that the signature on the irrevocable stock power is 
the genuine signature of plaintiff.’’ 

Plaintiff’s theory is that her father made a gift to her of 100 shares 
of American Telephone & Telegraph Company stock on June 12, 1936, 
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by causing certificate G102232 to be issued in her name and that she did 
not sign the irrevocable stock power pursuant to which defendant can- 
celled said certificate on September 2, 1936. 

The cause was referred to a master in chancery to hear the evidence 
and to report his conclusions of law and fact to the court. 

It appears from the evidence that Charlotte Nolan was a daughter 
and one of four children of John J. Nolan and Josephine Nolan; that 
her father and mother were divorced in 1927 and in 1931 her mother 
married Joseph E. Taglia; that from 1928 to May, 1936, John Nolan 
and Josephine Nolan Taglia were engaged in litigation involving 200 
shares of American Telephone & Telegraph Company stock; that Nolan 
was represented in that litigation by Attorney John F. Higgins and his 
former wife was represented by Attorney Branko M. Steiner and that 
as the result of the settlement of that controversy Nolan received a 
certificate, numbered G101868, for 100 shares of American Telephone & 
Telegraph Company stock, issued in the name of Josephine Nolan Taglia 
and indorsed by her in blank; that this certificate was delivered by 
Attorney Steiner to John F. Higgins, Nolan’s attorney, on May 26, 
1936; that Nolan caused this certificate to be cancelled and another 
certificate, numbered G102232, to be issued by defendant on June 12, 
1936, in the name of plaintiff; that her father caused the 100 shares of 
stock represented by certificate G102232 to be sold and he received the 
proceeds of the sale; and that certificate G102232 was cancelled by de- 
fendant on September 2, 1936. 

The evidence presented on defendant’s behalf before the master also 
disclosed the following further facts and circumstances: Nolan had been 
at one time a comparatively wealthy man. When he received the certifi- 
eate for 100 shares of American Telephone & Telegraph Company stock 
in the latter part of May, 1936, as the result of the settlement of the 
litigation with his former wife, his financial affairs were in a precarious 
condition and he was worried about his creditors. At the time Attorney 
Higgins delivered this certificate to Nolan, the latter told Higgins that 
he was going to have it ‘‘transferred into the name of his daughter, 
Charlotte,’’ who had agreed ‘‘to let me use her name and when the 
certificate is made out she will endorse that certificate over to any one 
and in any way and at any time I ask her to do it.’’ 

In the first part of June, 1936, Nolan showed certificate G101868 to 
S. P. Tomaso, vice president of the Prairie State Bank, and stated to 
him that he wanted it transferred out of the name of Josephine Nolan 
Taglia as quickly as possible in order to prevent Mrs. Taglia from 
receiving a dividend due about that time. Nolan also told Tomaso at 
that time that ‘‘he was going to transfer the certificate into the name of 
Charlotte,’’ who was living with his sister, Mrs. Agnes McCue, and that 
‘the would not have any trouble with her.’’ Thereafter, on June 8, 1936, 
Nolan brought the certificate to Tomaso at the Prairie State Bank and 
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stated to him that he had decided to put it in Charlotte’s name ‘‘for the 
time being’’ and that he wanted it transferred to her. Nolan delivered 
the certificate to Tomaso for transfer and in lieu of certificate G101868 
the American Telephone & Telegraph Company on June 12, 1936, issued 
certificate G102232 in the name of ‘‘Miss Charlotte Nolan.’’ This new 
certificate was delivered by the defendant to the bank and by the bank 
in turn to Nolan. Charlotte never had it in her possession nor even saw it 
until it was shown to her at one of the hearings before the master. In the 
latter part of June, 1936, Nolan applied to Tomaso for a loan from the 
Prairie State Bank upon certificate G102232. It was understood between 
Tomaso and Nolan that the latter was making the loan and the question 
arose as to the manner in which the loan would be made, since the stock 
certificate was in Charlotte’s name. Tomaso told Nolan that the bank 
would make the loan if the proper instruments were executed and he 
gave Nolan a form of irrevocable stock power, a form of power to 
hypothecate and a form of collateral note with instructions that if he 
decided to make the loan in Charlotte’s name it would be necessary to 
have her execute the note and the form of stock power and if he decided 
to sign the note himself, Charlotte would have to execute the stock 
power and the power to hypothecate. -In the early part of July, 1936, 
Nolan brought to the bank stock certificate G102232, the collateral note 
and the power to hypothecate, the two latter instruments apparently 
executed by Charlotte Nolan. Nolan did not at that time bring back the 
stock power executed by Charlotte, and when told by Tomaso that he had 
made a mistake and that it was necessary to have Charlotte execute the 
stock power, Nolan said that he would have that done and left the bank 
with all the documents. On July 7, 1936, Nolan returned to the bank 
with the irrevocable stock power, the authority to hypothecate and the 
collateral note signed with plaintiff’s name and on that date the bank 
made a 90 day loan of $2,551.31, delivered that amount to Nolan and 
received certificate G102232 as collateral. 

Shortly before September 2, 1936, Nolan told Tomaso that he needed 
more money and that he was undecided as to whether he would make an 
additional loan or sell the stock. He then decided to sell the stock and 
instructed the bank through Tomaso to sell the 100 shares of stock 
represented by certificate G102232, the bank caused the stock to be sold 
and the net proceeds of the sale amounting to $17,465.65, less the 
principal and interest due on the loan, were turned over to Nolan by the 
bank. Pursuant to the sale, certificate G102232 and the irrevocable stock 
power were sent to the American Telephone & Telegraph Company and 
said certificate was cancelled on the records of the defendant and a new 
certificate was issued to the purchaser of said stock. The loan having 
been paid to the bank, it returned the collateral note to Nolan. The 
Prairie State Bank guaranteed plaintiff’s signature on the stock power 
and Tomaso signed same as a witness to her signature. Plaintiff had 
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an account in the Prairie State Bank and upon opening same had signed 
her name on a signature card. Before plaintiff’s signature on the 
irrevocable stock power was guaranteed by the bank and witnessed by 
Tomaso, it was compared with her signature on her account signature 
card and accepted as authentic. 

Mrs. Agnes McCue testified that she was Nolan’s sister and Charlotte’s 
aunt; that he lived at her home during the period involved herein and 
until he died June 29, 1937, and that Charlotte lived with her from 
March, 1935, until the latter part of July, 1936, during which period 
she attended college a short distance from her home in River Forest; 
that in the latter part of May, 1936, ‘‘Mr. Nolan told me that he had 
settled the Telephone stock case, that he was going to get 100 shares of it 
and for the time being he thought he would put it in his daughter 
Charlotte’s name; that the stock was low, and as soon as the stock went 
up he intended to sell it’’; that subsequently, in the early part of June, 
1936, in her home and in her presence Nolan ‘‘told Charlotte that he was 
going to put stock in her name temporarily because his creditors were 
pressing him and he did not want to have it in his name; that as soon as 
the stock went up he intended to sell it’’; that Charlotte made no reply 
to this statement of her father in his presence but that after he left she 
‘‘eomplained to me that she did not like the idea of her father putting 
stock in her name because she was afraid she may get in trouble with the 
Government on income tax or on inheritance tax.’’ 

Mrs. McCue testified further that plaintiff told her about July 5, 1936, 
that she was going to move from her home and live with a girl friend 
named Bessie Scully; that Nolan came home later that evening and she 
informed him concerning Charlotte’s contemplated change of residence ; 
that about two days later she had another conversation with Nolan in her 
home, at which time he gave her the irrevocable stock power form and 
some directions in reference thereto; that this took place about ‘‘10 or 11 
in the morning”’ before plaintiff had made her appearance downstairs 
that day; that she took the irrevocable stock power form to plaintiff’s 
room and told her that her father wanted her to sign the stock back to 
him; that ‘‘as long as plaintiff was leaving, he wanted to have the stock 
signed back so that when it was up he could sell it’’; that plaintiff told 
her that ‘‘she would gladly sign the stock, that she did not want her name 
connected with anything belonging to her father’’; that Charlotte then 
signed the stock power in her ((Mrs. McCue’s) presence; and that after 
Charlotte signed the stock power she (Mrs. McCue) took it downstairs 
and handed it to plaintiff’s father. ; 

Herbert J. Walter, a handwriting expert, called as a witness by 
defendant, testified that in his opinion the signature ‘‘Miss Charlotte 
Nolan”’ on the irrevocable stock power was signed by the same person 
who signed numerous admitted standards of plaintiff’s handwriting. 
Charlotte Nolan testified on direct examination that she did not at 





224 THE BANKING LAW JOURNAL 


any time pledge, sell, transfer, encumber or authorize any other person 
to sell, pledge, transfer or encumber the stock represented by certificate 
G102232; that she did not indorse said certificate or authorize anybody 
else to do so at any time; and that she never executed any instrument 
authorizing anybody else to transfer it. 

She testified on cross-examination that she did not sign ‘‘Miss Char- 
lotte Nolan’’ on the irrevocable stock power; that she never saw that 
document before it was shown to her at the hearing before the master; 
that she did not know who signed it; and that she had never seen stock 
certificate G102232 before it was shown to her at the same hearing and 
that it had never been in her possession. 


After defendant’s amended answer was filed, she testified further on 
cross-examination that ‘‘how I first even knew that I owned the stock, 
the mailman came and I got the mail that day and there was an envelope 
and... on the top it had ‘American Bell Telephone Company’... it 
was addressed to me... . and my father was in the dining room ... I told 
him it was addressed tome. In fact, I was rather mystified, and I opened 
it. It was a dividend check. My father smiled and he said, . . . ‘I wanted 
to surprise you... You did not know that you were the owner of stock?’ 
And up until that time I didn’t. And he also informed me that he 
wanted to give it to me and he wanted me to keep it . . . and he told me 
that he wanted me to have it. That was about all the conversation in 
regard to it. Previous to that he had mentioned, while that stock was 
tied up, that if things turned the way he hoped they would he would see 
that I never had to worry about anything. But I never did question him 
from that time on . . . I have had conversations with my father but I did 
not know that he had definitely given it to me. . . until the check came.”’ 

She then testified that she placed her indorsement ‘‘Miss Charlotte 
Nolan’’ on the back of the dividend check and that her father cashed 
same and returned the proceeds thereof to her; that the first time that her 
father ever told her that he had given her the stock was after the arrival 
of the dividend check, which was dated July 15, 1936; that he told her 
then that he ‘‘kept the certificate for safekeeping for me. . . he said he 
had a box and would keep it there’’; that no one was present except her 
and her father when he told her he had given her the stock; that prior 
to her conversation with her father at the time the dividend check arrived 
about the middle of July, she had numerous talks with him concerning 
the stock, commencing in January and February, 1936; that on one 
occasion her father came home from Kankakee at ‘‘2:00 o’clock in the 
morning . . . he was very worried. He said he wished this would get 
straightened out .. . if things turned out the way he wanted them to he 
would see I never had to worry about anything’’; that he spoke to her 
about the stock several times but that she ‘‘could not tell . . . exactly 
when... it all related to the same thing, that he wanted me to have it 
... my dad did mention several times . . . that if things turned out right 
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he wanted me to have it. I don’t know whether he was just talking about 
it or whether he had changed his mind. And asI say, when the dividend 
check came he told me he had definitely given it to me’’; that no one was 
present at any of the conversations that she had with her father about 
the stock; that she did not ‘‘receive any dividends on this stock except 
the dividend represented by the check dated July 15th, 1936’’; and that 
‘‘she did not know that she was supposed to receive any further 
dividends.’’ 

Charlotte Nolan further testified that her father did not at any time 
in or out of the presence of Agnes McCue tell her that he was going to 
put the stock in her name temporarily because his creditors were pressing 
him and because he did not want to have it in his own name; that she 
never told Mrs. McCue at any time that she did not like the idea of her 
father putting the stock in her name ‘‘because she was afraid she might 
get into trouble with the Government on income tax or inheritance tax; 
that Mrs, McCue never asked her to execute any documents with refer- 
ence to the stock; that she did not tell Mrs. MeCue that she would very 
gladly sign the stock back to her father; that on July 15, 1936, when she 
got the dividend check, she and her father were talking and Mrs. McCue 
came in and ‘‘told my father he was a fool, in plain English, and she 
said he could put the stock in her name, and my father told Mrs. McCue 
at the time he wanted to give it to me’’; that after this conversation she 
did not have any further conversations with Mrs. McCue with respect to 
the stock; that she left her father’s home the week of July 20, 1936, 
‘*because I thought they were very intolerable’’; that ‘‘Mrs. McCue made 
it very miserable’’ and they could not agree on anything; that prior to 
July 15, 1936, she had no intention of leaving Mrs. MeCue’s home; that 
she made up her mind to leave Mrs. McCue’s home the week of July 20, 
1936 ; that she then went to live with her mother in Bridgman, Michigan ; 
and that she never told Mrs. McCue that she was going to live with the 
Seully girl. . 


James E. Murphy was called as a handwriting expert by plaintiff but 
he was not asked and he did not give his opinion as to whether the 
signature on the stock power was the genuine signature of plaintiff. 
He did testify, however, that in his opinion the ‘‘Signature Guaranteed”’ 
stamp which crossed the signature ‘‘Miss Charlotte Nolan’’ was placed 
on the stock power prior to the writing of the signature. 

A. F. Adams, who signed the signature guaranty in behalf of the 
Prairie State Bank and S. P. Tomaso, were called as witnesses by de- 
fendant in rebuttal and they both testified that the signature ‘‘Miss 
Charlotte Nolan’’ was on the stock power before the bank’s ‘‘Signature 
Guaranteed’’ stamp was placed thereon. 

On October 26, 1940, the master filed his report, wherein he found: 
(1) That John J. Nolan was the beneficial owner of the stock and that 
he received the proceeds of the sale, and (2) that the signature on the 
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irrevocable stock power was the genuine signature of plaintiff ; and recom- 
mended that plaintiff’s complaint be dismissed for want of equity. 
Plaintiff filed objections to the master’s report which were ordered to 
stand as exceptions. Several hearings were held by the chancellor on 
these exceptions and after he had indicated that he was going to enter 
a decree in conformity with the findings and recommendation of the 
master, plaintiff filed a petition asking that the cause be re-referred to 
the master for two reasons: (1) That plaintiff’s attorneys had just 
learned that Branko M. Steiner had a conversation in August, 1937, at 
the Prairie State Bank with S. P. Tomaso (who had testified for de- 
fendant on the original reference), wherein Tomaso had told Steiner that 
he knew nothing about the American Telephone & Telegraph Company 
stock received by Nolan as the result of the settlement with his former 
wife; and (2) that her attorneys desired to further interrogate plaintiff’s 
handwriting expert, who had not been asked his opinion as to the 
genuineness of: plaintiff’s signature on the stock power when he testified 
on the original reference. The chancellor allowed plaintiff’s motion and 
ordered that the cause be re-referred to the master in chancery for 
further hearing. 

On the hearings on the re-reference plaintiff presented the testimony 
of Attorney Steiner, her sister and her stepfather for the purpose of 
showing that S. P. Tomaso, vice-president of the Prairie State Bank, had 
told Steiner in effect on August 5, 1937 that he knew nothing about the 
American Telephone & Telegraph Company stock received by Nolan as 
a part of the settlement with his wife. This testimony introduced on 
plaintiff’s behalf was so completely refuted by evidence presented by 
defendant that it would serve no useful purpose to either recite or discuss 
it. 

The only other evidence presented by plaintiff on the re-reference was 
the testimony of James E. Murphy, her handwriting expert, that in his 
opinion the signature, ‘‘Miss Charlotte Nolan,’’ on the irrevocable stock 
power was not signed by plaintiff. 


The master filed his report on re-reference and in his findings therein 
he did not even mention any of the evidence presented thereon except the 
testimony of plaintiff’s handwriting expert, Murphy, which he stated 
he was unable to reconcile with the testimony of Walter, defendant’s 
handwriting expert, given on the original reference. He further stated in 
his report that the testimony of Walter and Murphy was so hopelessly 
contradictory and conflicting ‘‘as to have been of no aid to the master in 
determining the question of the genuineness of the signature of plaintiff 
on the irrevocable stock power.’’ It was then stated in the report that 
the master had disregarded the testimony of Tomaso because ‘‘of his 
general demeanor as a witness and because of his false statement in 
writing that the instrument [stock power] was signed and delivered in 
his presence.’’ Tomaso did appear as a witness on the re-reference but 
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his testimony was confined to a denial of his alleged conversation with 
Steiner on August 5, 1937. As already stated, the testimony introduced 
on plaintiff’s behalf as to this purported conversation was so completely 
refuted that the master did not even mention it in any finding in his 
report and therefore nothing occurred on the re-reference to justify any 
adverse finding by the master as to Tomaso’s general demeanor as a 
witness or as to any testimony given by him on the original reference. 

The master also found in his report on re-reference that ‘‘the witness 
Agnes McCue gave indication on the witness stand and during the pro- 
ceedings as being quite biased and hostile toward her niece, Charlotte 
Nolan’’; and that ‘‘plaintiff was just past twenty-three years of age at 
the time her testimony was given and appeared to be a frank and truthful 
person and gave her testimony in a frank and straightforward manner, 
and her frankness was just as evident during a severe cross-examination 
as it was when questioned by her own attorneys.’’ Neither Mrs. McCue 
nor Charlotte Nolan testified on the re-reference and the record discloses 
nothing that occurred on the reference that could possibly account for 
the master’s change of opinion as to the credibility, demeanor, bias or 
hostility of Mrs. McCue or of Tomaso or of the frankness or truthfulness 
of Charlotte Nolan since he filed his report on the original reference. 

The master then found that the signature appearing on the irrevocable 
stock power was not the genuine signature of plaintiff. He did not, 
however, change his finding contained in his report on the original 
reference that plaintiff’s father was the beneficial owner of the stock in 
question and had received the proceeds of the sale thereof and he did not 
change the recommendation made in his original report that plaintiff’s 
complaint be dismissed for want of equity. Objections filed by defendant 
to the master’s report on re-reference and by plaintiff to his report on the 
original reference were ordered to stand as exceptions. The trial court 
overruled defendant’s exceptions to the report on re-reference, sustained 
plaintiff’s exceptions to the report on the original reference, and entered 
the decree in favor of plaintiff from which this appeal is taken. 

There were two questions before the chancellor for determination: 
(1) Whether or not Nolan during his lifetime made a gift of the 100 
shares of: stock involved herein to his daughter, Charlotte, and (2) 
whether or not plaintiff signed the irrevocable stock power, authorizing 
her father to pledge and sell such stock. Since Nolan was unquestionably 
the owner of this stock when he caused it to be transferred to plaintiff on 
the books of the defendant company and a new certificate issued in her 
name on June 12, 1936, such transfer constituted a constructive or sym- 
bolic delivery of the stock to her, Chicago Title & Trust Co. v. Ward, 332 
Ill. 126, 163 N. E. 319, and since it is presumed that when a father trans- 
fers or delivers property belonging to him to his daughter a gift of same 
is intended, the burden was on defendant to prove that Nolan did not 
intend to make a gift of the stock to plaintiff. On the second question 
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it was incumbent upon plaintiff to prove that her signature was forged 
on the irrevocable stock power. 

Defendant first contends that the trial court ‘‘erred in rejecting the 
master’s recommendation that plaintiff’s complaint be dismissed for want 
of equity and in decreeing, contrary to the master’s finding, that plaintiff 
is the equitable owner of the stock,’’ because (1) ‘‘the finding in the 
decree that plaintiff is the equitable owner of the stock is against the 
manifest weight of the evidence, which shows beyond doubt that 
plaintiff’s father caused the certificate to be issued in plaintiff’s name 
merely as his nominee’’ and (2) ‘‘the absence of intention on the part 
of plaintiff’s father to make a gift of the stock in question prevents the 
transaction from constituting a gift.’’ 

As heretofore indicated, the facts disclosed by the evidence heard by 
the master on the original reference and the findings in his report in 
respect thereto convinced the trial court that Nolan was the equitable 
owner of the stock when he caused it to be sold and that he caused the 
certificate to be issued in Charlotte’s name merely as his nominee. It was 
only because the chancellor was so convinced that plaintiff sought the 
re-reference. Not a particle of evidence was presented to the master 
on re-reference that could or did actuate him to change or modify the 
finding in his report on the original reference that Nolan was the 
equitable owner of the stock at the time he sold it. 


While it is true that when a father delivers property of his to his 
daughter a presumption of fact arises that a gift of same was intended, 
it is also true that such presumption is not conclusive and may be 
rebutted by proof. Intention to give being just as essential to a com- 
pleted gift as delivery of the subject matter thereof and defendant 
claiming that Nolan did not intend to make a gift of the stock in question 
to Charlotte, it was incumbent upon it to show Nolan’s absence of inten- 
tion to make a gift of the stock to her by clear and convincing evidence. 
We are satisfied that defendant met its burden and that the evidence 
shows unmistakably and beyond doubt that Nolan did not intend to make 
a gift of the stock to plaintiff but that he intended to and did place it 
in her name merely for the purpose of having her hold it as his nominee 
and for his benefit. 

Just what is the factual picture presented here? Nolan’s financial 
affairs were in bad shape and he was worried about his creditors. After 
8 years of litigation with his former wife he received in settlement a 
certificate for 100 shares of defendant’s stock, which had been issued to 
Josephine Nolan Taglia and indorsed by her in blank. Between the time 
he received this stock certificate in the latter part of May, 1936, and 
June 12, 1936, when he caused it to be cancelled and a new certificate 
issued in plaintiff’s name, Nolan told Attorney Higgins, Tomaso, his 
banker, and Mrs. McCue, his sister, that he intended to place the stock in 
Charlotte’s name as his nominee and for his benefit. According to 
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Attorney Higgins, Nolan also told him that Charlotte had agreed to hold 
the stock for him until he (Nolan) wanted to sell it. According to Mrs. 
McCue, Nolan told Charlotte in her presence prior to June 12, 1936, that 
he was going to put the stock in her (Charlotte’s) name untill its price 
went up and he desired to sell it. After the certificate was issued in 
Charlotte’s name on June 12, 1936, it was delivered through the bank 
to Nolan. He continued to treat the stock as his own and, requiring 
funds in the early part of July 1936, he applied to the bank for a loan 
on the stock. He procured this loan on July 7, 1936, by delivering the 
certificate of stock to the bank as collateral along with a stock power, a 
power to hypothecate and a collateral note ostensibly executed by plain- 
tiff. According to Charlotte, she did not even know on July 7, 1936, 
when her father made the loan at the bank, that the stock certificate had 
been issued in her name. Nolan still continued to treat the stock as his 
own, when he caused it to be sold by the bank on September 2, 1936, and 
received the proceeds of the sale. 

Plaintiff’s claim is based solely on her uncorroborated testimony that 
when the dividend check arrived through the mail about July 15, 1936, 
made out in the name of ‘‘Miss Charlotte Nolan,’’ she told her father 
that she was ‘‘mystified’’ and that then he said, ‘‘I wanted to surprise 
you... You did not know that you were the owner of stock’’; and that 
he also said that he wanted to give it to her, wanted her to keep it and 
wanted her to have it. It must be remembered that prior to the time of 
this purported conversation on July 15, 1936, her father, in making the 
loan on July 7, 1936, had already pledged the stock certificate and no 
longer had it in his possession and that, according to plaintiff, he had 
forged her signature or caused it to be forged on the stock power, the 
power to hypothecate and the collateral note. 

Her counsel attempt to portray plaintiff as an inexperienced school 
girl and unfamiliar with business affairs in June and July, 1936. How- 
ever, she had a bank account of her own for a considerable period prior 
to that time and, according to her own testimony, she knew when the 
check arrived on July 15, 1936, that it was a dividend check. Although 
plaintiff’s father did not die until June 29, 1937, she admitted that she 
made no inquiry of him concerning the certificate of stock in question or 
dividends payable thereon subsequent to July 15, 1936, and that she 
made no inquiry of defendant in relation to same prior to August, 1938. 

Plaintiff’s testimony that her father told her on July 15, 1936, that 
he had made a gift of the stock to her stands alone and uncorroborated 
by a single fact or circumstance in evidence. On the other hand a reputa- 
ble lawyer, a reputable banker and plaintiff’s aunt testified positively 
that Nolan told them on separate occasions between the latter part of 
May and June 12, 1936, that he intended to have certificate G101868 
transferred and a new certificate issued in plaintiff’s name for the 
purpose of having her hold same for him. None of these witnesses 
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have any personal interest in the case and their testimony stands 
uncontroverted and unimpeached. Certainly there is no reason dis- 
closed by the ‘record why Attorney Higgins, Tomaso or Mrs. McCue 
would commit perjury to aid the defendant and to injure plaintiff. 
Aside from the direct testimony of these witnesses that Nolan told 
them that he did not intend to make a gift of the stock to plaintiff, 
in the light of all the other facts and circumstances in evidence it is 
highly improbable that Nolan would litigate eight years to obtain this 
stock and then immediately give it to plaintiff, and this is especially 
true when it is considered that Nolan’s financial affairs were in a pre- 
carious condition at the time and he had manifested worry about his 
ereditors. The fact that it would have been improvident for Nolan to 
have given away the stock is a strong indication of his intent not to 
make a gift of it to plaintiff. It is also highly improbable that plaintiff’s 
father would inform her that he had made a gift of the stock to her 
after he had already pledged it as collateral for a loan, and certainly 
he would not have so informed her if, as plaintiff claims, he had already 
forged her signature or caused it to be forged in connection with the 
loan. It is neither plausible nor credible that plaintiff would make no 
inquiry with reference to dividends on the stock during the year her 
father lived after the certificate was issued in her name and almost for 
an additional year after he died, if she understood on July 15, 1936 


that the stock had been given to her by her father. It is not plausible 
that Attorney Steiner, who then represented plaintiff and her sisters and 
brother, would have made a search for the certificate of stock in question 
as an asset of her father’s estate in August of 1937, if plaintiff believed 
that she owned the stock. 


In sustaining plaintiff’s exceptions to the original report of the 
master and in finding that she was the beneficial owner of the stock, the 
chancellor held that the statements of his intention in regard to the 
stock made by plaintiff’s father to Attorney Higgins, Tomaso and Mrs. 
McCue out of the presence of plaintiff were incompetent as being hearsay 
and should therefore be disregarded. Defendant insists that Nolan’s 
statements of intention to the foregoing witnesses ‘‘made contemporane- 
ously with or shortly prior to his causing the certificate to be issued in 


plaintiff’s name were admissible and that it was error to eliminate such - 


testimony as hearsay.’’ 


The statements of Nolan to these witnesses shortly prior to or con- 
temporaneously with the issuance of the certificate in plaintiff’s name, 
even though made out of her presence, were unquestionably competent 
and admissible to show that he did not intend to make a gift to her of 
the certificate or of the stock represented by it. The rule applicable to 
evidence such as that under consideration is clearly stated in Restate- 
ment of the Law of Trusts, Volume II, § 443, at page 1357: 
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‘‘a. Admissibility of parol evidence to rebut the inference of a gift. 
When one person pays the purchase price for property which is trans- 
ferred at his direction to another who is a natural object of his bounty, 
parol evidence is admissible to show that the payor intended that the 
transferee should not have the beneficial interest in the property, even 
though the property transferred was an interest in land and the Statute 
of Frauds is in force. The intention of the payor not to make a gift 
to the transferee may be shown not only by oral declarations of his 
intention, but also by the circumstances under which the transfer is 
made. Thus, the fact that it would be improvident for the payor to 
make a gift to the transferee is an indication that he did not intend to 
make a gift. So also, the fact that the circumstances are such that the 
payor would have a reason for taking title in the name of another other 
than an intention to give him the beneficial interest is an indication that 
he did not intend to make a gift; as, for example, where the payor had 
reasons for wishing that it should not be known that he was purchasing 
the property.”’ 


It has been repeatedly and uniformly held in this and other juris- 
dictions that prior or contemporaneous declarations of an alleged donor 
are admissible to show that a particular transaction was not intended 
as a gift, intent being a distinct and essential element of a gift. O’Donnell 
v. O'Donnell, 303 Ill. 31, 185 N. E. 28; Herrin v. McCarthy, 339 II. 
580, 171 N. E. 621; Dodge v. Thomas, 266 Ill. 76, 107 N. E. 261, Ann. 
Cas. 1915C, 1097; Whitney v. Wheeler, 116 Mass. 490; Commonwealth 
v. Trefethen, 157 Mass. 180, 31 N. E. 961, 24 L. R. A. 235; Lee v. 
Mitcham, 69 App. D. C. 17, 98 F. 2d 298, 117 A. L. R. 1427; Chicester 
Chemical Co. v. United States, 60 App. D. C. 134, 49 F. 2d 516; 28 
Corpus Juris, § 80, p. 675, 31 C. J. S., Evidence, § 260; and McKelvey 
on Evidence, 3rd Ed., § 154, p. 306. 

In Mutual Life Insurance Co. v. Hillmon, 145 U. S. 285, 12 S. Ct. 
909, 36 L. Ed. 706, a leading case on this subject, the court said at page 
295, of 145 U.S., at page 912 of 12S. Ct., 36 L. Ed. 706: 


‘‘A man’s state of mind or feeling can only be manifested to others 
by countenance, attitude, or gesture, or by sounds or words, spoken or 
written. The nature of the fact to be proved is the same, and evidence 
of its proper tokens is equally competent to prove it, whether expressed 
by aspect or conduct, by voice or pen. When the intention to be proved 
is important only as qualifying an act, its connection with that act must 
be shown, in order to warrant the admission of declarations of the inten- 
tion. But whenever the intention is of itself a distinct and material 
fact in a chain of circumstances, it may be proved by contemporaneous 
oral or written declarations of the party. 

‘‘The existence of a particular intention in a certain person at a 
certain time being a material fact to be proved, evidence that he expressed 
that intention at that time is as direct evidence of the fact, as his own 
testimony that he then had had that intention would be. After his 
death there can hardly be any other way of proving it; and while he is 
still alive, his own memory of his state of mind at a former time is no 


more likely to be clear and true than a bystander’s recollection of what 
he then said....”’ 
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Plaintiff’s counsel apparently convinced the trial court that the case 
of Chicago Title & Trust Co. v. Ward, 332 Ill. 126, 163 N. E. 319, was 
of controlling importance on the question of Nolan’s intention to make 
a gift of the stock to plaintiff, since in a written opinion filed by the 
chancellor in deciding this case, he seemed to rely strongly on the Ward 
ease. That case has no application to any controverted issue in this case. 
It is controlling only on the proposition that causing a stock certificate 
to be transferred on the books of a corporation constitutes constructive 
or symbolic delivery to the transferee. The constructive delivery of the 
stock certificate to plaintiff is admitted here, but defendant insists that 
Nolan in making such delivery had no intention of making a gift of the 
stock to her. 

The numerous authorities cited clearly establish the competency and 
admissibility of the testimony of Attorney Higgins, 8. P. Tomaso and 
Mrs. MeCue as to Nolan’s statements to them of his intention in respect 
to the stock in question and, in our opinion, if the chancellor had not 
erroneously disregarded this testimony as hearsay, he could not have 
reached any other conclusion than to confirm the finding of the master 
in his report on the original reference that Nolan was the beneficial 
owner of the stock and as such properly received the proceeds of its 
sale. 

Plaintiff’s counsel argue at length that defendant is not relieved 
of an admission made in its original sworn answer to the complaint 
because of the fact that it later filed an amended answer in which the 
admission was not made. The complaint alleged that plaintiff ‘‘is and 
was at all times since June 12, 1936, the legal and equitable owner’’ of 
the stock in question. The first paragraph of the original answer was in 
part as follows: ‘‘Defendant denies that plaintiff is now or has been at 
any time since on or about September 2, 1936 the legal and equitable 
owner of the 100 shares of capital stock of defendant represented by 
certificate G102232.’’ 

It is true that the allegation of the complaint that plaintiff was the 
beneficial owner of the stock at ali times since June 12, 1936, was not 
specifically denied by the original answer but neither was it specifically 
admitted that plaintiff was such beneficial owner during the period 
alleged. The defendant did not intentionally and explicitly admit that 
plaintiff was ever the beneficial owner of the stock and the most that can 
be said of the claimed admission is that by reason of the defendant’s 
failure to specifically deny plaintiff’s beneficial ownership, such beneficial 
ownership was constructively admitted by operation of Section 40 of the 
Civil Practice Act, Par. 164, chap. 110, Ill. Rev. Stat. 1948. After it 
had been shown to the trial court that, when defendant filed its original 
answer, it did not have knowledge of the facts in connection with the 
issuance of the stock certificate in plaintiff’s name on June 12, 1936, 
and that it first learned the facts in reference thereto in March, 1940, 
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it was granted leave to file an amended answer, wherein it specifically 
denied that plaintiff was the beneficial owner of the stock at any time. 
Plaintiff did not offer the original answer in evidence. In City National 
Bank & Trust Co. v. Oberheide Coal Co., 307 Ill. App. 519, at page 522, 
30 N. E. 2d 753 at page 755 we said: ‘‘The better rule would seem to be 
that an abandoned pleading should be offered in evidence by the party 
wishing to have it considered an admission.’’ In any event, defendant’s 
admission in its abandoned original answer was not conclusive but 
merely adverse evidence and it was entitled to little, if any, consideration, 
inasmuch as the evidence considered in its entirety shows conclusively 
that plaintiff was never the beneficial owner of the stock. 

We are impelled to hold that the finding in the decree that plaintiff is 
and was at the time her father sold it the beneficial owner of the 100 
shares of American Telephone & Telegraph Company stock involved 
herein is against the manifest weight of the evidence and that the chan- 
eellor erred in failing to confirm the finding in the report of the master 
on the original reference that Nolan was the beneficial owner of the 
stock in question and in rejecting the master’s recommendation that 
plaintiff’s complaint be dismissed for want of equity. 

Since under the law a beneficial owner of siock may use it as his 
own, Gahagan v. Whitney, 359 Ill. 419, 423, 194 N. E. 581, and since 
the stock was issued in plaintiff’s name merely as the nominee of her 
father and he, the beneficial owner, received the proceeds of the sale, 
she is not entitled to a decree in her favor, even though she did not sign 
the stock power. However, we will consider defendant’s contention that 
‘*the signature on the irrevocable stock power is the genuine signature of 
plaintiff and the decree and master’s report on re-reference, wherein 
said signature is found to be a forgery, are against the manifest weight 
of the evidence.’’ 

It will be recalled that the master’s report on the original reference 
found that ‘‘the signature on the irrevocable stock power was the genuine 
signature of plaintiff,’’ that in his report on the re-reference he found 
that ‘‘the signature appearing on the irrevocable stock power was not 
the genuine signature of plaintiff’’ and that he reached the latter con- 
clusion by disregarding the testimony of the handwriting experts for 
both parties as being irreconcilable and hopelessly contradictory and 
conflicting, by disregarding the testimony of Tomaso because ‘‘of his 
general demeanor as a witness and because of his false state- 
ment in writing that the instrument [stock power] was 
signed and delivered in his presence,’’ by disregarding the testimony 
of Mrs. McCue because she appeared to be ‘‘quite biased and hostile to- 
ward her niece’’ and by finding that plaintiff ‘‘appeared to be a frank 
and truthful person.’’ The master’s report on re-reference must be 
held to be discredited practically in its entirety by his own vacillation 
and inconsistency. As already shown, neither Mrs. McCue nor plain- 
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tiff testified at all on the re-reference and, while Tomaso did appear as 
a witness on the re-reference, his testimony consisted solely of a denial 
of a purported conversation Attorney Steiner claimed to have had with 
him. Attorney Steiner’s testimony as to this conversation was com- 
pletely refuted by evidence presented by defendant. Therefore nothing 
occurred in respect to Tomaso or his testimony on the re-reference that 
warranted the master in disregarding his testimony on the original 
reference because ‘‘of his general demeanor as a witness.’’ Tomaso 
testified on the original reference that plaintiff did not sign the stock 
power in his presence but that after comparing her signature on the stock 
power with her signature on her signature card on file at the bank in 
connection with her savings account he accepted it as authentic. Tomaso 
also testified on the original reference that in his opinion, the signature 
on the stock power was the genuine signature of plaintiff. Mrs. MeCue 
testified on the original reference that she saw plaintiff sign the stock 
power under the circumstances hereinbefore related. Obviously the 
master believed the testimony of Tomaso and Mrs. McCue on the original 
reference as to the genuineness of plaintiff’s signature on the stock 
power, since he found in his report on the original reference that ‘‘the 
signature on the irrevocable stock power was the genuine signature of 
plaintiff.’’ 

While the master found in his report on re-reference, upon which 
plaintiff did not testify, that she was frank and straightforward in her 
testimony on the original reference, he obviously was not so favorably 
impressed with her frankness when he found in his report on the original 
reference that she did sign the stock power, notwithstanding her testi- 
mony that she did not sign it. We might add that, after a careful ex- 
amination of the complete transcript of plaintiff’s testimony, we are 
not impressed with her frankness. 

Included in the record are twelve admitted signatures of plaintiff 
and her disputed signature on the stock power. As to the comparison 
of signatures it was said in Fekete v. Fekete, 323 Ill. 468, at page 482, 
154 N. E. 209, at page 214: ‘‘In arriving at a conclusion by comparison 
we are in as good a position to arrive at a correct result as the chancellor 
— .”’ During the course of the hearings on plaintiff’s exceptions 
to the report of the master on the original reference the chancellor after 
comparing the signature on the stock power with plaintiff’s admitted 
signatures made this statement: ‘‘I have been looking at the signatures 
and you admit this is her signature, and not being a handwriting expert 
but at least having a layman’s experience and observation, I would 
say they were one and the same.’’ Five of plaintiff’s twelve admitted 
signatures were written by her before she conceived the idea of insti- 
tuting this suit and the signature on the stock power is strikingly similar 
to those five signatures. The other seven admitted signatures were 
written by plaintiff after she decided to bring this action—two of them 
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were signed to her complaint and the other five were written by her 
at the suggestion of defendant’s counsel at one of the hearings before 
the master on the original reference. All seven of these signatures, in 
our opinion, show a deliberate effort on the part of plaintiff to disguise 
her handwriting. At least four of the specimens of plaintiff’s signature 
that were written before her complaint was filed and the signature on 
the stock power were written with a so-called ball pen or one that 
was rather stub nosed. Unquestionably appreciating this fact, when 
plaintiff was asked to sign her name before the master, she insisted 
on writing her signature with a sharp pointed pen. We think that, 
notwithstanding plaintiff’s obvious attempt to disguise these seven sig- 
natures, the signature on the stock power resembled them in general 
appearance and has numerous characteristics in common with them. 
At least it can be said that these seven signatures are no more dissimilar 
to the signature on the stock power than they are to her other admitted 
signatures. 

This brings us to the consideration of the testimony of the hand- 
writing experts which the master disregarded and which contains a 
mass of minute details too extensive to set out in an opinion. We have 
earefully examined all of the testimony of Walter, defendant’s hand- 
writing expert, and find that it was of the type aptly characterized by 
the Supreme Court in Fekete v. Fekete, supra, where it was said at 
page 483, of 323 Ill., at page 215 of 154 N. E.: ‘‘. . . the opinion 
of an expert may be of great value where it calls the attention of the 
court to facts which are capable of verification by the court which the 
court otherwise would probably have overlooked, and the opinion of 
the expert is based upon such facts and is in harmony therewith.’’ We 
think that the master in his report on re-reference and the chancellor 
in passing upon such report improperly disregarded Walter’s testimony 
that in his opinion ‘‘the signature ‘Miss Charlotte Nolan’ on the irre- 
vocable stock power was signed by the same person who signed numerous 
admitted standards of plaintiff’s handwriting.”’ 

In addition to the foregoing there are numerous circumstances in 
evidence that would seem to preclude the total lack of necessity on the 
part of Nolan to forge plaintiff’s signature on the stock power or to 
cause it to be forged. Charlotte was on good terms with her father 
on July 7, 1936, when he made the loan, and, according to her testi- 
mony, she did not know at that time that the stock had been issued in 
her name. Certainly Nolan in that situation would have had no fear 
of plaintiff refusing to comply with his request to sign the stock power 
and would not have elected to forge her signature or cause it to be 
forged rather than to request her to sign that instrument. 

It was incumbent upon plaintiff to prove that her signature was 
forged to the stock power and again we find that the only direct evidence 
presented by her in support of such charge was her own uncorroborated 
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testimony as an interested witness. The only other evidence presented 
by her was the opinion evidence of her handwriting expert, Murphy, 
who should not even have been permitted to testify on the re-reference, 
because it is admitted that the omission of plaintiff’s counsel to ask his 
opinion on the original reference as to the genuineness of the signature 
on the stock power was not inadvertent but deliberate and intentional. 
In any event, we have carefully examined his testimony and find that 
it was based principally upon hypothesis. It was therefore of little 
value and we are not impressed with it. 

It is difficult to understand why the master in his report on re-refer- 
ence reversed the finding in his report on the original reference that 
the signature on the stock power was plaintiff’s genuine signature, since 
nothing occurred on the re-reference that could possibly justify such 
reversal, even though the testimony of both of the handwriting experts 
were eliminated from consideration. 

It is interesting to note that the theory of fact of plaintiff’s verified 
complaint was not that her father owned the stock and made a gift of 
it to her rather than some unknown person obtained possession of 
the stock certificate without her permission, forged her signature to 
the stock power and sold the stock. It was not until defendant’s in- 
vestigation disclosed her father’s ownership of the stock and the cir- 
cumstances under which he caused the stock certificate to be issued in 
her name and alleged such facts and circumstances in its amended 
answer that plaintiff was driven to take the position in her reply to 
the amended answer that her father made a gift of the stock to her. 

After plaintiff’s reply was filed there was no longer any question 
in this case of an unknown person obtaining possession of the stock 
certificate without her permission and forging her name to the stock 
power. She was then confronted squarely with the proposition of ad- 
mitting that she signed the stecok power or accusing her father of forging 
her signature thereon or causing it to be forged. Plaintiff chose the 
latter course and did not hesitate to brand her dead father as a felon 
in her attempt to recover on what has been shown to be an unjust claim. 

We are compelled by the facts to hold that the finding and adjudica- 
tion in the decree that the signature on the stock power was not the 
genuine signature of plaintiff are against the manifest weight of the 
evidence. 

Other points are urged and numerous authorities cited, which we 
have considered, but in the view we take of this case we deem it un- 
necessary to discuss them, since, to do so, would only serve to further 
lengthen this already long opinion. 

For the reasons indicated herein the decree of the Superior Court 
of Cook county is reversed and the cause is remanded with directions to 
enter a decree dismissing plaintiff’s complaint for want of equity. 

Decree reversed and cause remanded with directions. 
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Negotiability of Note Destroyed 


Gross v. Von Dolcke, Supreme Court of Michigan, 20 N. W. Rep. 
(24) 838 


The following provision was appended to a note: ‘‘This note 
given to me in consideration of the services I have rendered, is to 
be paid in full if possible by that time, and if this amount is (not) 
available, a partial payment will be acceptable of any amount avail- 
able and the note extended from time to time until it can be paid in 
full.’’ It was held that the uncertainty of the due date, injected by the 
appended provision, destroyed negotiability, but it did not destroy 
the contract as between the parties. 


Action by Nathan M. Gross against Arthur L. Von Doleke and Doris 
Von Dolcke, jointly and severally on an instrument designated as a 
promissory note. From a judgment of no cause of action, plaintiff 
appeals. 

Reversed and new trial granted. 

Before the Entire Bench. 

David I. Hubar, of Detroit, for appellant. 

Robert C. Murphy, of Detroit, for appellees. 


NORTH, J.—This is an appeal from a judgment of no cause of ac- 
tion. The plaintiff instituted suit on the following instrument desig- 
nated as a ‘‘promissory note’’ in the pleadings: 


‘* April 8th, 1935. 
‘*For value received and for services rendered, We hereby agree to 
pay to Nathan M. Gross or order the sum of Five thousand dollars 
($5000.00) on or before October 1st, 1936, with interest at Five per 
eent (5%) per annum. 
‘‘(Signed) Arthur L. Von Dolcke 
‘*(Signed) Doris Von Dolcke 
‘‘This note given to me in consideration of the services I have ren- 
dered, is to be paid in full if possible by that time, and if this amount 
is (not) available, a partial payment will be acceptable of any amount 
available and the note extended from time to time until it can be paid 
in full by either Doris or Arthur Von Dolcke, individually or collec- 
tively. 
“*(Signed) N. M. Gross’’ 


Upon trial without a jury, plaintiff introduced the above instru- 
ment as prima facie evidence of his case, computed interest showing 
$6,270 was the amount due and for which he sought judgment. He 
then rested his case. Defendant thereupon made a motion to dismiss 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 935. 
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on the ground of ambiguity of due date and failure of consideration. 
After considerable discussion between counsel and court, a judgment 
of no cause of action was given for the reason that a ‘‘definite, posi- 
tive, unqualified due date is essential in a promissory note’’ and is 
lacking in the present instrument. 2 Comp. Laws 1929, § 9253 (Stat. 
Ann, § 19.46). We are of the opinion the trial court erred in enter- 
ing a judgment of no cause of action. 

Plaintiff’s declaration was on the common counts with the above 
quoted instrument attached thereto. This action is between the orig- 
inal parties to the instrument. As between original parties it is im- 
material whether the instrument is negotiable or nonnegotiable. Hence 
in the instant case the usual rules of negotiable instruments are inap- 
plicable. 

‘‘After all, a promissory note is a simple contract until it takes on 
peculiar features through negotiation by the payee or as may be ex- 
pressly declared by statute. As between the original parties, it is sub- 
ject to the same defenses as if it were non-negotiable, [2] Comp. Laws 
1929, § 9307.’’ Annis v. Pfeiffer, 278 Mich. 692, 271 N.W. 568, 569. 

See also Parker v. Parker, 282 Mich. 158 275 N.W. 803. 

Defendants’ obligation on the instrument in suit is no different 
than it would have been if the instrument had been made payable ‘‘after 
October Ist, 1936.’’ Such a provision at least would make payment 
due within a reasonable time after the specified date. Or if+ this in- 
strument is construed, in view of all its terms, to be one in which 
no due date is provided, it was then payable on demand. ‘‘ An instru- 
ment is payable on demand:. . . Second, In which no time for 
payment is expressed.’’ 2 Comp. Laws 1929, § 9526 (Stat. Ann, 
§ 19.49). 

The uncertainty of the due date, injected by the appended pro- 
vision, destroyed negotiability, but it did not destroy the contract as 
between the parties. Smith v. Van Blarcom, 45 Mich. 371, 8 N.W. 90, 
is applicable to the present case. In that case a note for $300 had 
attached to it a rider permitting the payee to extend the time of pay- 
ment indefinitely if he saw fit. Mr. Justice Campbell, in the opinion, 
said: 

‘‘The court below held that this destroyed the negotiability, because 
it rendered the time of payment uncertain. 

‘*Plaintiffs in error claim that this clause is void, and that the note 
should stand without it. But it cannot be held void unless it is either 
illegal or nugatory as meaning nothing. Parties may make such inno- 
cent bargains as they choose, and the effect will not be to destroy the 
legality of the instrument, although it may destroy its negotiability. 

‘*By the terms of this note, which must be read subject to the con- 
dition, it was not payable absolutely three months after date, or at any 
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other one time. . . . There is nothing on the face of the note 
whereby any one can tell either directly or by reference to any particular 
event, at what period this paper will become absolutely payable. . 

We think the condition in question reduced the paper to a simple con- 
tract and destroyed its quality as a negotiable note.’’ 

When plaintiff rested, he had made a prima facie case; and judg- 
ment should not have been entered against him. While defendants 
pleaded Jack of consideration, since this suit was brought upon an in- 
strument purporting to be supported by a valid consideration, the bur- 
den of proving lack of consideration was on defendants. In re Me- 
Laughlin’s Estate, 182 Mich. 707, 1389 N.W. 50, 146 N.W. 202, 151 N.W. 
745. Defendants are entitled to present to the trial court such defenses 
as have been pleaded, including lack of consideration. For that reason 
the cause must be remanded. 

In view of our holding herein, there is no need for passing on appel- 
lant’s contention that denial of his motion to submit to a nonsuit con- 
stituted error. The judgment entered is reversed and a new trial 
granted. Plaintiff may have costs of this Court. 


No Inference of Gift in Joint Bank Account with 
No Survivorship Provision 


In re Collins’ Estate, Court of Appeals of Ohio, 64 N. E. Rep. (2d) 262 


Decedent transferred deposit of $1,000 from one bank to another, 
changing the account from her own name to that of herself and her 
friend subject to withdrawal by either, but with no survivorship 
provision. All withdrawals were made on the signature of the 
friend, but all money withdrawn during the lifetime of decedent 
was either given to her or expended as directed by her. The orig- 
inal deposit of $1,000 was decedent’s money and no other deposits 
were made. 

It was held that there was no evidence to cause an inference of 
gift of the bank account to the friend and that the entire balance 
belonged to decedent and constituted assets of her estate. 


Proceeding in the matter of the estate of Anna Collins, deceased, 
wherein one Watcher and others filed exceptions to the account of Joyce 
Crawford as executrix of deceased. From a judgment entered on the 
overruling of all exceptions, the exceptors appeal on questions of law. 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 440. 





240 THE BANKING LAW JOURNAL 


Paxton & Seasongood, of Cincinnati, for appellants. 
Nichols, Speidel & Nichols, of Batavia, and J. Price Osborne, of 
Cincinnati, for appellee. 


BY THE COURT.—This controversy arose on exceptions to the ac- 
count of the executrix of the estate of Anna Collins, deceased. The 
Probate Court overruled all the exceptions and the contest is brought to 
this court as an appeal on questions of law. 

It was attempted to surcharge the account in ten respects by includ- 
ing certain property withheld by the executrix as gifts inter vivos to 
her and her sister. There was also an exception to the amount allowed 
by the court to the executrix beyond the statutory allowance, on the 
basis of extraordinary services. 

It is asserted that the court erred in several respects: 

(1) The first claim which would affect all the rulings of the court 
is that the rulings are manifestly not supported by that degree of 
proof required and are manifestly against the weight of the evidence. 

We have read the evidnee and briefs and have given this claim care- 
ful consideration. 

There is, with one exception, substantial evidence supporting all 
the rulings of the court, the weight to be given being dependent upon 
the credit accorded to witnesses. Under such circumstances this court 
would not be justified in substituting its judgment for that of the trial 
court, 

Counsel rely to a large extent upon Bolles v. Toledo Trust Co., 
Ex’s, 132 Ohio St. 21, 4 N. E. 2d 917, but there is sufficient testimony, 
if believed, in this case to prove every element of a completed gift as de- 
fined in that case. In that case, the court found there was no evidence 
of delivery or of facts from which delivery could be inferred. There 
is no such deficiency in this case. 

(2) The one exception is the balance of $247.41 in the Hyde Park 
branch of the Second National Bank. The record shows that $1,000 
was taken from the account of Anna Collins in the Southern Ohio Sav- 
ings Bank & Trust Company and deposited in the Hyde Park branch 
of the Second National Bank in the joint names of Anna Collins and 
Joyce Crawford. At the time, Anna Collins was sick and in a hospital. 
Joyce Crawford attended to the transfer and the deposit was made 
withdrawable by either. As a matter of fact, all withdrawals were 
made on the signature of Joyce Crawford, but all money withdrawn 
during the lifetime of Anna Collins was either given to her or expend- 
ed as directed by her. The original deposit of $1,000 was Anna Col- 
lins’ money and no other deposits were made. 

Joyce Crawford contributed none of her money to this deposit, but 

‘upon the death of Anna Collins accounted for only one-half as execu- 
trix, on the theory that as a matter of law she personally owned one- 
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: half. Reliance is placed upon Foraker, Ex’r, v. Kocks, Adm’x 41 
* Ohio App, 210, 180 N.E. 743, to support this position. We do not 
think the cases are analogous. 


If Joyce Crawford owned one-half after Anna Collins’ death, she 
owned one-half of the deposit from the beginning. There was no sur- 
vivorship provision and no evidence that Anna Collins intended to 
transfer any part of her title to Joyce Crawford. In the absence of 
such intent, the title continued in the original owner. 

In the Foraker case, the court dealt with a deposit in the joint 
names of husband and wife. There was evidence that the wife had 
inherited as much as the husband and that their accumulations had 
been the product of their joint efforts. Furthermore, even assuming 
that the husband owned the entire title in the first place, placing it in 
the name of his wife thereafter would cause an inference of gift to arise. 
No such inference arises where the claimant is not a relative. 


Our conclusion is that this entire balance belonged to Anna Collins 
and constituted an asset in the hands of her executrix, and that the ac- 
count of executrix should be surcharged with the one-half withheld. 

(3) Some of the transactions involved occurred while Anna Col- 
lins was a patient in the hospitals located in Cincinnati. Hospital rec- 
ords were offered in evidence, to which the court sustained objections. 


As shown by the record they were offered to show what her condition 
was and that she was under treatment. The court excluded them on 
the ground that there was very little in them that was intelligible to it 
and, therefore, ‘‘practically useless.’’? There was no interpretative tes- 
timony offered. 


It appeared without dispute that Anna Collins was afflicted with 
cancer during all the time when these incidents took place. She made 
her will, when she was so afflicted, about a month before her death. 
The validity of the will was not questioned in any way. It was not 
claimed that the disease had any close relation to her brain, or that it 
affected her mind. It is suggested that these hospital records show that 
opiates were administered at times and that that reflects upon the like- 
lihood of some of the things testified to having taken place. The 
quantity, the duration, the potency of the drug, and many other facts 
necessary to a conclusion as to whether any relation between the effect 
of the drug and the questioned acts are left to pure speculation. It is 
not claimed that Anna Collins, either because of her disease or the drugs 
administered to her, was mentally incapable during all the time she 
was in these hospitals, or that she was so at any particular time. 

The ground of exclusion shows that the court considered that they 
had very little probative value. 

We cannot say that prejudicial error was committed in the exclu- 
sion of these records. 
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We find no error, prejudicial to the appellants, except as to the 
deposit in the Hyde Park branch of the Second National Bank. 

For these reasons, the judgment will be modified as indicated, and 
affirmed as modified. 


Bank Deposit to Credit of Donee Not Subject of Gift 


Leverette v. Ainsworth, Supreme Court of Mississippi, 23 So. Rep. 
(2d) 798 


A person may make a gift in severalty to another by making a 
deposit of the subject of the gift in a bank to the credit of the donee 
provided the donor in so doing retains no such control over the 
deposit as will enable him to withdraw it for his own personal uses 
or purposes. If he retains a control such as mentioned, and as was 
retained in the present case, the transaction will be ineffective as a 
gift in severalty and the deposit will remain the property of the de- 
positor. 


In the instant case the deposit slip which evidenced the deposit 
made by F. M. Leverette showed that the deposit was to the credit 
of Mrs. Annie C. Leverette, but it bore the notation on its face made 
by the cashier at the direction of the depositor as follows: ‘‘This 
A/C subject to check by F. M. Leverette at any time,’’ and the sig- 
nature card, contemporaneously taken to cover the account, carried 
the statement: ‘‘ Authorized signatures, F. M. Leverette, subject to 
check by F. M. Leverette at any time.’’ 

Upon the death of the depositor, it was held that the money de- 
posited to the credit of Annie C. Leverette was ineffective as a gift 
in severalty because of the control over deposit retained by the de- 
positor. Moreover, evidence was insufficient to uphold a finding that 
the depositor clearly intended to create an account which embraced 
the essential elements of joint ownership and survivorship. The 
deposit, therefore, was declared the property of the estate. 


Suit by Kathleen Ainsworth, administratrix of the estate of F. M. 
Leverette, deceased, against Annie C. Leverette to have a bank deposit 
rmaade by decedent to the credit of defendant declared the property of 
decedent’s estate. From a decree in favor of plaintiff, defendant ap- 
peals. 

S. C. Mims and Cowles Horton, both of Grenada, for appellant. 

Roberson & Luckett, of Clarksdale, for appellee. 


GRIFFITH, J.—Immediately prior to the transaction here directly 
involved, F. M. Leverette had been having some difficulties which had 
incited him to shift his bank accounts, and which culminated in his mak- 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 606. 
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ing a deposit on December 11, 1943, in the Grenada Trust & Banking 
Company of $5,100 to the credit of his mother, the appellant here. 
The deposit slip which evidenced this deposit showed that the deposit 
was to the credit of Mrs. Annie C. Leverette, but it bore the notation 
on its face made by the cashier at the direction of the depositor as fol- 
lows: ‘‘This A/C subject to check by F. M. Leverette at any time,’’ and 
the signature card, contemporaneously taken to cover the account, car- 
ried the statement: ‘‘Authorized signatures, F. M. Leverette, subject 
to check by F. M. Leverette at any time.’’ 

KF. M. Leverette died on April 4, 1944, and appellee was duly ap- 
pointed administratrix of his estate. On May 10, 1944, she filed her 
bill as administratrix to have the deposit declared the property of the 
estate. Upon final hearing a decree was entered in accordance with 
the prayer of the bill, and we think the court was correct. 

It is well settled that a person may make a gift in severalty to 
another by making a deposit of the subject of the gift in a bank to the 
eredit of the donee provided the donor in so doing retains no such con- 
trol over the deposit as will enable him to withdraw it for his own 
personal uses or purposes. If he retains a control such as mentioned, 
and as was retained in the present case, the transaction will be ineffec- 
tive as a gift in severalty and the deposit will remain the property of 
the depositor. Meyer v. Meyer, 106 Miss. 638, 64 So. 420; Yates’ 
Estate v. Alabama-Mississippi Conference Ass’n, 179 Miss. 642, 176 
So. 534; Smith v. Taylor, 183 Miss. 542, 184 So. 423; 32 Am. Jur. 
Gifts, Sec. 101; 38 C.J.S., Gifts, § 49. 

It is equally well settled that a person may make a gift in joint ten- 
ure by making a deposit of the subject of the gift in a bank in such a 
manner that it shall stand to the credit, as joint owners, of the donor 
and the donee, as where, for illustration, John Doe makes a deposit 
to the credit of ‘‘John Doe or Richard Roe,’’ which under the statute, 
Section 5205, Code 1942, Section 3809, Code 1930, would raise the pre- 
sumption that the deposit was intended to be in joint ownership, and by 
the further force of the statute, subject to withdrawal] by either of the 
joint owners. Precise form is not essential if and when formal defi- 
ciencies are supplied by definite proof; so that when the facts, well 
proved, are sufficient to disclose that there was a clear intention to 
create a right which embraces the essential elements of joint ownership 
and survivorship in respect to the particular bank deposit, or account, 
the intention so proved will be given effect and the survivor held en- 
titled to the fund. Stephens v. Stephens, 193 Miss. 98, 8 So. 2d 462; 
In re Lewis’ Estate, 194 Miss. 480, 13 So. 2d 20. 

As we understand the argument of appellant, it is that the facts of 
the case at bar bring it within the rule outlined in the next preceding 
paragraph, the argument being that inasmuch as the credit in her name 
made the deposit subject to the check of the mother, and the deposit 
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contract made it subject also to the check of the son, this was enough 
to create in them a joint ownership. Conceding for the sake of the 
argument, but for that purpose alone, that the deposit could have been 
checked upon by the mother, there are so many arrangements, and of 
such variety, with no other purpose than of convenience, wherein bank 
accounts are made subject to the check of two or more persons as to 
preclude an announcement that such an arrangement is within itself 
the evidence of a joint ownership. The account must be either in a 
form such as has been illustrated above, or in similarity thereto, or 
else the intention to create a joint ownership account must be well 
proved aliunde. 

We do not see any substantial evidence aliunde, leaving aside con- 
jecture as must be done, which would uphold a finding that the de- 
positor clearly intended to create an account which embraced the es- 
sential elements of joint ownership and survivorship. On the contrary, 
the reasonable inferences to be drawn from two features sufficiently 
developed in the record would indicate that he did not so intend, but 
that he intended exactly what he did, namely, to make an ostensible 
deposit in the sole name of another retaining dominion over it for his 
own uses. 


Unindorsed Note Wrongly Transferred by Agent 


Gentry v. Dugger, Court of Appeals of Tennessee, 190 S. W. Rep. 
(2d) 316 


A disclosed or partially disclosed principal who entrusts an 
agent with the possession of a negotiable instrument not payable to 
bearer or indorsed to the agent is not thereby subject to the loss of 
his interests therein by the collection of the claim or the transfer of 
the document by the agent. 

In the sale of real estate a mortgage note of $1,961.40 payable 
monthly was taken by owner. This note, without being indorsed by 
owner, was left with her real estate broker for collection. The 
broker sold the note to another without authority. The fact that 
note was unindorsed should have put purchaser on notice and re- 
quired of him some ordinary inquiry as to the right to sell. 

It was held that loss should fall upon the purchaser of the note 
from the broker. The fact that note was unindorsed should have 
put purchaser on notice and required of him some ordinary inquiry 
as to the right to sell. 

The bare possession of instruments securing or evidencing in- 
debtedness tends to show the existence of authority to sell or receive 
payment of such indebtedness but does not, as a matter of law, estab- 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 630. 
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“lish it, except in situations of commercial paper negotiable by deliv- ° 
ery or where by previous acts of the owner he could be estopped to 
. deny such authority. 


In the absence of the application of statute or conduct. creating 
an estoppal, a principal may ordinarily recover his property or its. 
value, where it has been wrongfully transferred to a third person. 


Action by Cadessa I. Dugger against Dr. John Allen Gentry involv- 
ing question as to ownership of unindorsed real estate note. Upon 
death of the complainant the action was revived in name of Frankie 
D. Thrasher, administratrix of her estate. From a decree in favor of 
complainant, the defendant appeals. 

Affirmed. 

Frazier & Roberts, of Chattanooga, for appellant. 

Wilkes T. Thrasher and L. D. Farrar, both of Chattanooga, for 
appellee. 


BURNETT, J.—This case presents the perplexing problem of where ' 
the loss shall fall among two innocent persons, the owner of an unen- 
dorsed real estate note and the purchaser of the note from a default- 
ing broker who was trusted with the note for collection. Briefly, the 
following facts are shown by the record: 

After the completion of the proof herein the named appellee (com- 
plainant below) died. The action is properly revived in the name of 
Frankie D. Thrasher, administratrix of her estate. Mrs. Dugger was 
the owner of several pieces of real estate which she placed with one 
Walter Chamberlain for sale. These properties were sold through 
his office. In the sale of one of the properties a mortgage note of 
$1,961.40 payable monthly was taken. This note, without being en-: 
dorsed by her, was left with Chamberlain for collection. Chamberlain 
also had in his possession the trust deed, title insurance policy and two 
fire insurance policies on the property. A few of the installments 
were paid to Chamberlain by the maker of the note and these were sent 
to Mrs. Dugger. 

The appellant (defendant below) is a retired physiclen. being re- 
tired because of blindness. He apparently had accumulated some 
money and lived on the income derived thereon by investing his money 
in mortgage notes. Over a period of years he had purchased several 
notes from and through Chamberlain. Chamberlain sold the note in 
question to the appellant. He told the appellant that the present note 
was endorsed—was very careful to read him its contents and related 
in .detail the various papers he had with him. The appellant in com-. 
pany with his wife inspected the property which was given as security 
for the note. The appellant made no inquiry of Mrs. Dugger as to 
whether or not Chamberlain had it for sale. He did not show the 
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note to his wife or anyone to determine whether or not it had been 
endorsed—he took Chamberlain’s word for this. 

After the purchase the appellant took the note and related papers 
and put them in his safe deposit box with a braille notation thereon. 
He allowed Chamberlain to continue the installment collections. The 
collections were made without cost and the installments remitted to 
both the appellee and appellant by Chamberlain. This fraudulent 
duplicity came to light when Chamberlain went into bankruptcy. 
Prior to this Chamberlain bore an excellent reputation. There was 
nothing in his past to cause doubt or suspicion. The appellant from 
past experience and reputation, trusted him implicitly. 

It is very earnestly and plausibly argued that Mrs. Dugger having 
allowed Chamberlain to sell her properties and having left with him 
this note and accompanying papers also clothed Chamberlain with 
apparent authority to make a binding sale of this note. The record 
fails to show wherein she had theretofore allowed him to sell her notes 
or other evidences of debt. The note in question was not endorsed— 
this certainly should put a purchaser on notice and require of him 
some ordinary inquiry as to the right to sell. The bare possession of 
imstruments securing or evidencing indebtedness tends to show the 
existence of authority to sell or receive payment of such indebtedness 
but does not, as a matter of law, establish it, except in situations of com- 
mercial paper negotiable by delivery or where by previous acts of the 
owner the owner could be estopped to deny such authority. See 3 
C.J.S, Agency, § 280, page 217. 

“‘In the absence of the application of statute or conduct creating 
an estoppel, a principal may ordinarily recover his property, or its 
value, where it has been wrongfully transferred to a third person.”’ 
3 C.J.S., Agency, § 277, subsec. a, page 214. 

This general rule as to personality is applicable to unendorsed ne- 
gotiable paper. 

The maxim, ‘‘where one of two persons must suffer loss, he should 
suffer whose act, or neglect, occasioned the loss,’’ presupposes that the 
principal must have clothed the agent with an indicia of authority to 
sell. Where one of the main indicias of authority is shown in lack of 
endorsement a red light is shown before the purchaser which should 
require inquiry as to the agent’s authority. 

The infirmity of the appellant is deeply regretted. This infirmity 
though makes it all the more necessary that he should not have trusted 
Chamberlain unless he expects to abide by this trust. The principal 
cannot be bound solely by the acts and conduct of the agent but those 
acts and conduct or knowledge thereof brought home to the principal 
and then his failure to act thereon would bind the principal. 

‘‘The apparent authority of the agent is the same, and is based 
upon the same elements as the authority created by the estoppel of the 
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principal to deny the agent’s authority; that is to say, the two are cor- 
relative, inasmuch as the principal is estopped to deny the authority 
of the agent because he has permitted the appearance of authority in 
the agent, thereby justifying the third party in relying upon the same 
as though it were the authority actually conferred upon the agent.’’ 
2 Am. Jur., section 104, page 86. 

Subject to the exception of apparent authority or estoppel 
the learned authors of Restatement of the Law, Agency, section 177, 
state the rule to be: 

‘*A disclosed or partially disclosed principal who entrusts an agent 
with the possession of a negotiable instrument not payable to bearer 
or endorsed to the agent is not thereby subject to the loss of his inter- 
ests therein by the collection of the claim or the transfer of the docu- 
ment by the agent.’’ 

It is insisted that endorsement of this note was not necessary. Code, 
sections 7373, 7368 and 7393, are cited and relied on in support of this 
insistence. These Code sections raise no presumption of ownership 
when it is not endorsed by the payee. This question was very fully 
and ably gone into in the case of Allen v. Hays, 139 Tenn. 56, 201 S.W. 
135. In this case (Allen v. Hays, supra) Code, section 7373, was the 
only section involved, but we feel that the discussion and authorities 
therein cited amply cover the other two sections above mentioned. 

We have very carefully studied the cases cited in support of the 
assignments herein. All of these cases are clearly distinguishable from 
the case at bar. 

In Walker v. Shipwith, 19 Tenn. 502, 33 Am. Dec. 161, it was de- 
cided that the agent was held out by the principal to have apparent 
authority to receive and ship the goods and that even though the agent 
acted contrary to the directions of the principal, the principal was lia- 
ble. 

In Shurer v. Green, 43 Tenn. 419, it was held even if the agent had 
authority to receive payment of the notes he had no authority to re 
ceive unlawful currency therefor. 

In Griswold Hallette & Persons v. Davis, 125 Tenn. 223, 141 S.W. 
205, it was held that the agent having possession of the notes was en- 
titled to receive payment in accordance with the terms of the note. 
It does not involve the sale of an unendorsed note. 

In Newland v. Oakley, 14 Tenn, 489, the agent was given a general 
power of attorney in writing, under which it was held he bound his 
principal by his act. 

The cases of Conaway v. New York Life Insurance Co. 171 Tenn. 
290, 102 S.W.2d 66, and State Life Insurance Co. v. Dupre, 19 Tenn. 
App. 301, 86 S.W.2d 894, involve related questions. In these cases 
foreign insurance companies apparently clothed local agents with 
authority to make collections and release their liens scuring their 





248 THE BANKING LAW JOURNAL 


notes. By their various acts. in. making these releases and collections 
which were approved by. their principal they became estopped to deny 
this. authority when their agent made collections and releases and then 
defaulted... 

For. reasons herein set forth the assignments of error must be over- 
ruled and the decree of the Chancellor affirmed. Costs will be taxed 
against the appellant and his sureties. 


Execution Levied on Bank Constituted a Lien on Note 
and Trust Deed 


Puissecur v. Yarbrough, District Court of Appeal, California, 164 Pac. 
Rep. (2d) 42 


A note is not a debt. It is only primary evidence of a debt, the 
debt itself being the intangible obligation which the debtor owes to 
the creditor and which the creditor has the right to enforce in an 
appropriate action. The note is merely written evidence of the 
debt or obligation. 

Applying the foregoing rules to the facts in the instant case, it 
was held that the lien of the execution became effective when the 
sheriff delivered to the bank a copy of the writ of execution and a 
notice that the trust deed and note in its possession and under its 
control belonging to judgment debtor were attached. It was not 
necessary in order to constitute a valid lien of attachment that the 
bank deliver the note and trust deed to the sheriff since they were 
merely evidence of the obligation and not the obligation itself. 


Action by Raymond F. Puissecur against F. Gramer Yarbrough, 
Virginia Lee Yarbrough, and others to foreclose a trust deed as a 
mortgage. Judgment for plaintiff, and named defendants appeal. 

Fred W. Heath and Daniel A. Knapp, both of Los Angeles, for ap- 
pellants. 

J. M. Clements, Thomas Higgins, Robert E. Austin, and John N. 
Helmick, all of Los Angeles, for respondent. 


McCOMB, J.—From a judgment in favor of plaintiff after trial 
before the court without a jury in an action to have a deed of trust 
foreclosed as a mortgage, defendants appeal. 

The undisputed facts are these: 

On November 12, 1938, defendant Yarbrough executed a promis- 
sory note in favor of Melanie D. Woodd in the sum of’ $800, also a trust 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 790. 
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deed, covering certain real property, to secure the poyment of the note. 
The promissory note was to be paid in monthly installments of $10 
each. The note was placed with the Security First National Bank of 
Los Angeles for collection. There was an action pending in the Su- 
perior Court of Los Angeles County No. 435,718 in which plaintiff here- 
in was one of the plaintiff’s and Melanie D. Woodd was defendant, -On 
June 19th and 20th, 1940, a writ of execution predicated upon a judg- 
ment against defendant Woodd in action No. 435,718 was served upon 
the Security First National Bank and defendants herein -attaching all 
moneys, goods, eredits, effects debts due or owing, or any other personal 
property belonging to Melanie D. Woodd in the possession or under 
control of the Security First National Bank. The sheriff’s return on 
the execution read as follows: 

‘On June 19, 1940, I duly attached all moneys, goods, credits, ef- 
fects, debts due or owing, or any other personal property belonging to 
defendants therein named in possession or under control of Security 
First National Bank of Los Angeles, 561 South Spring Street, Los An- 
geles, California, to which I received the answer hereto attached.’’ 

On September 15, 1940, Melanie D. Woodd assigned the above men- 
tioned promissory note to M. L. Hovey. Subsequent to this assign- 
ment the promissory note and deed of trust were deliverd to the sheriff 
who at a later date at a sheriff’s sale sold the note and trust deed to 
plaintiff herein. 

According to an agreement of the parties at the time of the oral ar- 
gument before this court the question presented for our determination 
was conceded to be: 

Did the execution levied on the Security First National Bank on 
June 19, 1940, constitute a lien upon the promissory note and trust 
deed described above, since the promissory note and trust deed were re- 
tained in the possession of the bank and not delivered to the sheriff until 
subsequent to the assignment of the note by Melanie D. Woodd to H. L. 
Hovey? 

This question must be answered in the affirmative and is governed 
by these pertinent rules of law: 

(1) Debts, credits and other personal property not capable of 
manual delivery are attached by leaving with the person owing such 
debts, or having in his possession or under his control such credit a copy 
of the writ and a notice that the debt owing or the credit or other per- 
sonal property not capable of manual delivery is attached pursuant to 
such writ. (Section 542, subdivision 6 of the Code of ‘Civil Procedure.) 

(2) <A note is not a debt. It is only primary evidence of a debt, 
the debt itself being the intangible obligation which the debtor owes 
to. the creditor and which the creditor has the right to enforce in an 
appropriate action. The note is merely written evidence of the debt or 
obligation. (Johnston v. Wolf, 118 Cal.App. 388, 391, 5 P.2d 673; 
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Bagley v. Eaton, 10 Cal. 126, 148 et seq.; 16 Cal. Jur. [1924] page 690, 
sec. 2.) : 

Applying the foregoing rules to the facts in the instant case, it is 
clear that under rule 2, supra, the obligation which was attached was 
intangible personal property not capable of manual delivery, therefore _ 
under rule 1, supra, the lien of the execution became effective when the 
sheriff delivered to the bank a copy of the writ of execution and a notice 
that the trust deed and note in its possession and under its control be- 
longing to Melanie D. Woodd were attached. It was not necessary in 
order to constitute a valid lien of attachment that the bank deliver the 
note and trust deed to the sheriff since they were merely evidence of 
the obligation and not the obligation itself. 

In view of our conclusions it is unnecessary to discuss any other 
phase of the cause. 

For the foregoing reasons the judgment is affirmed. 


Want of Consideration No Defense to Action on Sealed 
Note 


Shinn v. Stemler, Superior Court of Pennsylvania, 45 Atl. Rep. (2d) 242 


Want of consideration is no defense to an action on a sealed 
instrument, inasmuch as such a defense would contradict the terms 
of the instrument, whereas failure of consideration is a good defense 
in that it does not contradict the terms of the instrument but shows 
that the consideration contemplated was never received. 

Defendant, maker of judgment note, sought to reopen judgment 
entered by confession on ground that he never received any con- 
sideration by reason of the execution of said note. It was held that 
the defense of want of consideration was insufficient. It was further 
held that the note was non-negotiable as it authorized a confession 
of judgment ‘‘as of any term’’ without restriction as to time. A 
note containing a warrant of attorney to confess judgment at any 
time is a non-negotiable instrument. 


Action in assumpit by Bessie Shinn and others against Helen B. 
Stemler on a judgment note under seal. From an order discharging 
rule to show cause why judgment entered by confession should not be 
opened, the defendant appeals. Affirmed. 

P. B. Roads, of Pottsville, for appellant. 

James A. Dolphin, of Mahaney City, and Cletus C. Kilker, of Girard- 
ville, for appellees. 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 352. 
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RHODES, J.—Defendant, maker of a judgment note under seal, 
has appealed from the order of the court below discharging rule to 
show cause why the judgment entered by confession should not be 
opened. 

Appellant’s petition to open the judgment avers merely that appel- 
lant ‘‘never received any consideration by reason of the execution .. . 
of said judgment note.’’ Plaintiff’s answer was that appellant’s aver- 
ment is in contradiction to and at variance with the terms and import 
of the judgment note, and does not present a valid defense. 

Plaintiff’s position is that since the note is under seal, the defense 
of want of consideration is not available to appellant. 

The court below in discharging the rule to show cause which had 
been issued was of the opinion that want of consideration, which was 
the only matter set forth in appellant’s petition for rule to open judg- 
ment, was insufficient. 

The petition and answer raised the issue and presented a legal rather 
than a factual question. Sprenger v. Litten, 142 Pa. Super. 194, 198, 
15 A. 2d 527. 


We agree that appellant’s petition was insufficient to warrant the 
court below in opening the judgment. A court has no discretionary 
power to open a judgment where the petition does not set forth facets 


which are sufficient at law to sustain a verdict in favor of the petitioner. 
Sferra et al v. Urling et al, 324 Pa. 344, 347, 188 A. 185. That is the 
situation here. 


Appellant has presented no defense either in law or equity. The 
note was under seal, and a seal imports a consideration and ereates a 
legal obligation; it follows that upon a note under seal want of con- 
sideration is no defense in Pennsylvania. Meek v. Fratz, 171 Pa. 632, 
638, 33 A. 413; Anderson v. Best, 176 Pa. 498, 500, 35 A. 194; Cosgrove 
vy. Cummings, 195 Pa. 497, 46 A. 69. And equity will not relieve 
against an instrument under seal merely on that ground. Yard v. 
Patton, 12 Pa. 278, 284. The reason would seem to be clear. ‘‘It is 
not essential in order to make a promise under seal operative as a sealed 
contract that consideration be given for the promise.’’ Restatement 
of the Law, Contracts, § 110. For. authorities, see Pennsylvania An- 
notations, § 110. 

Our courts agree that failure of consideration is a good defense 
against a sealed instrument. Welch v. Sultez, 338 Pa. 583, 591, 13 A. 
2d 399. But want of consideration has likewise long been recognized 
in this state as no defense to an action on a sealed instrument. In 
re Killeen’s Estate, 310 Pa. 182, 187, 165 A. 34. Want of consideration 
is a defense to a suit on an unsealed note between the immediate parties 
(First National Bank of Williamsburg v. Smith, 132 Pa. Super. 73, 78, 
200 A. 215) ; but want of consideration is no defense on an instrument 
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under seal even between the immediate parties. Cosgrove v. Cummings, 
supra, 195 Pa..497, 46 A. 69. 

- The distinction between want and failure of consideration may be 
stated as follows: ‘‘. .. want of consideration embraces transactions or 
instances where none was intended to pass, while failure of consideration, 
implies that a valuable consideration, moving from obligee to obligor, was 
contemplated. Meek v. Frantz, 171 Pa. 632, 33 A. 413. Want of considera- 
tion is no defense, as this would contradict the terms of the instrument, 
while failure of consideration does not contradict the terms of the in- 
strument, but shows that the consideration contemplated was never 
received. Piper v. Queeney, 282 Pa. 135, 142, 127 A. 474”’’; In re Kileen’s 
Estate, supra, 310 Pa. 182, at page 187, 165 A. 34, at page 35. 

' As the case depends upon a legal question, it is before us for review 
upon that proposition rather than to determine whether the court below 
has properly exercised its discretion. Bauer v. Hill, 267 Pa. 559, 564, 
110 A. 346. ; 

_ The court below was of the opinion that the note was non-negotiable, 
as it authorized a confession of judgment ‘‘as of any term’’ without 
restriction as to time. We think this conclusion is correct, as a note con- 
taining a warrant of attorney to confess judgment at any time is a 
non-negotiable instrument. Miners’ State Bank v. Auksztokalnis, 283 
Pa. 18, 24, 128 A. 726. 


On the record no testimony was needed as no question of fact was 
involved. There was no disputed point to submit to a jury. We think 
the court below properly decided the question presented, and that it 
did not err when it discharged the rule to open. 

Order of the court below is affirmed, at the cost of appellant. 
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TRUST DECISIONS 


Digest of current decisions pertaining to the law of trusts, wills, 
estates, descent, distribution and corporate fiduciaries 


Revocation of Trust by Settlor Upheld 


Fish v. Chemical Bank & Trust Co., et als, Trustees, 115 
New York Law Journal 69. 


Decedent testate by her will bequeathed all her residuary estate 
to the plaintiff. Subsequent to decedent’s death, the plaintiff entered 
into an agreement with the mother and sole next of kin of the decedent, 
providing that in consideration of the decedent’s mother consenting 
to the probate of her daughter’s will, plaintiff would create a trust for 
her benefit in the sum of $20,000, the income to be paid to decedent’s 
mother for life, the plaintiff and defendant bank to act as trustees. 

The plaintiff and the defendants as trustees, thereupon, entered into 
a trust agreement, which recited that the plaintiff was the sole residuary 
legatee under the will of the decedent and desired to create a living 
trust for the benefit of decedent’s mother, and which created the trust 
giving the income to decedent’s mother for life and upon her death the 
principal to plaintiff absolutely forever; with the proviso that if he 
predeceased the decedent’s mother, the principal should be paid ‘‘to 
the person or persons designated by the donor by his last will and tes- 
tament, or if he leaves no will, then to the donor’s next of kin, accord- 
ing to the statutes of the State of New York then in force.’ The 
plaintiff served the defendant bank with a written notice of revocation 
of the deed of trust and demand for the return of all the property 
transferred thereunder, and the decedent’s mother consented to the 
reyocation upon the payment to her of $6,000 in cash. 

Plaintiff, now 54 years old, has two daughters, one 23 and one 13, 
and no other children or issue of deceased children. The decedent’s 
mother is 83 years old. Plaintiff claims that he and decedent’s mother 
are the only persons beneficially interested in the trust under section 
23 of the Personal Property Law and that together they are entitled 
to revoke the trust. Plaintiff, as defendant trustee, consented to the 
proposed revocation, but the defendant bank, while not unwilling to 
consent to the proposed revocation, if its legal right to do so is clear, 
is uncertain as to whether the trust can be revoked without consent, 
among others, of the infant daughter of the plaintiff whose consent to 
any attempted revocation cannot be obtained. 


254 
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The issue involved was whether the plaintiff was entitled to judg- 
ment revoking the deed of trust and directing the defendants to deliver 
to him the securities in their possession as trustees. The question pre- 
sented to the court was, whether the contingent provision in the deed 
of trust for the payment of the principal to the settlor’s (plaintiff) next 
of kin created a remainder in such next of kin or merely reserved a 
reversion to the settlor. The question can be determined only by the 
ascertainment of settlor’s intent in the trust agreement. 

It was held that it was not the intention of the settlor to create a 
remainder in his next of kin and that no such remainder was created 
and that the trust was effectively revoked by the settlor and decedent’s 
mother, who are the only parties in interest under section 23 of the 
Personal Property Law. The plaintiff was entitled to judgment re- 
voking the deed of trust and the trust thereunder, and directed the de- 
fendants to deliver to him the securities in their possession upon pay- 
ment of their lawful commissions and expenses, without costs. 


Gift To Wife In Purchasing Property As Joint Tenants 


Greenberg v. Greenberg, Supreme Judicial Court of Maine, 
43 Atl. Rep. (2d) 841. 


On February 11, 1942, husband purchased real estate with his own 
money and by express directions caused the conveyance to be made to 
himself and his wife as joint tenants, collected the rents accruing until 
September 30, 1942, following when by mutual consent they sold the 
property, the vendees paying the husband $2,000 in money, and giving 
him a note and mortgage for $4,000 payable to the vendors jointly with 
interest at four per cent but in installments over a period of five years. 
Then on April 28, 1943, using with his own moneys, that which had been 
received from the sale of the property, husband bought another prop- 
erty, caused this also to be conveyed to him and his wife as joint ten- 
ants, and received all the rents until August 31, 1943, when by agree- 
ment they sold the property. At this sale the purchaser paid the hus- 
band $4,000 in money, clear of expenses, and gave a note and mort- 
gage for $13,000 payable in semi-annual installments with interest at 
five per cent, the mortgage running to the vendors jointly but the 
note, through error, being payable to the husband alone. 

It was held that one-half the proceeds which were wife’s separate 
property could be recovered in proceeding under statute conferring spe- 
cial jurisdiction in equity to determine property matters between hus- 
band and wife. It is well settled that when land is purchasd by a hus- 
band and the conveyance is to his wife, while a resulting trust may 
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arise, the presumption from the relationship of the parties is that the 
transfer was a gift to the wife and the burden is upon the husband to 
establish the contrary by full, clear and convincing proof. Here the 
presumption that when husband purchased the properties of concern 
and caused them to be conveyed to wife in joint tenancy with him he 
gave her half interests in the properties is not rebutted but fully con- 
firmed. Upon this premise when the properties were sold the joint 
ownerships were sévéred -and the proceeds became the individual prop- 
erties of the spouses. 


Right of Survivorship Attached to Joint Tenancy Bequest 


Shearin v. Allen, Court of Errors and Appeals of New Jersey, 
44 Atl. Rep. (2d) 211 

Jdsephine Tucker died testate on Mareh 12, 1943, and by the terms 
of her will, she devised her entire estate after the payment of debts, 
as follows: I give, devise and bequeath all of my property, real, per- 
sonal and mixed, of whatever nature and wheresoever situate, which 
I may own or have the right to dispose of at the time of my death, 
unto my sister, Fredericka Shearin, and my brother, Christopher Al- 
len, to have and to hold the same in equal shares as joint tenants and 
not as tenants in common. Christopher Allen predeceased the testa- 
trix, Josephine Tucker. It was held that the will under consideration 
provides that donees should take ‘‘as joint tenants and not as tenants 
in common.’’ The donees under this will took as joint tenants with 
the right of vesting the whole interest in the survivor who does not die 
before the testator. The estate of Josephine Tucker goes to Fredericka 
Shearin, to the exclusion of the heirs of Christopher Allen. 


_ Income of Trust Fund Subject to Seizure In Satisfaction of 
Judgment for Alimony 


Clay’ v. Hamilton, Appellate Court of Indiana, 63 N. E. Rep. (2d) 207. 


' Although a trust is a spendthrift trust or a trust for support, the 
interest of the beneficiary can be reached in satisfaction of an enforce- 
able claim against the beneficiary by the wife or child of the benefi- 
eldry ‘for support or by the wife for alimony. 

In the instant case, according to the directions stated in the will, 
the, trustee was required to pay to the beneficiary each year the net 
income from certain trust property. There were no restrictions as 
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to how beneficiary could spend the funds after they were ‘paid to him 
by the trustee. The restrictions against alienation apply only to trans- 
fers by beneficiary made in advance and before the nét income is ~ 
termined or ready to be paid to the beneficiary by the trustee. 

It is well settled in Indiana that a judgment for alimony is not a 
‘debt growing out of, or founded upon contract, express or implied’’ 
and that a debtor cannot claim exemption of any property from execu- 
tion upon such a judgment. Therefore the net income of the trust 
funds in the hands of the trustee, or the beneficiary after the same has 
been paid by the trustee, is subject to seizure in satisfaction of the 
judgment for alimony. 


Instrument Offered As Will Held Void 


In re Cutler’s Will, Surrogate’s Court, 58 N. Y. Supp. (2d) 604. 


The decedent, Rose Cutler, and her husband, Jacob Cutler, each 
intended to make a will. The two instruments were typwritten and. 
executed simultaneously. The subscribing witnesses to each instru- 
ment are the same. By mistake, each spouse signed the instrument 
prepared for the other. The decedent’s husband, Jacob Cutler, who is 
named executor in the instrument prpared for the decedent but not 
subscribed by her, propounded the instrument subscribed by decedent 
but prepared for him. 

It was held that the propounded instrument subscribed by the de- 
cedent obviously does not contain the testamentary disposition intended 
by her and is not her will. The terms of the two instruments are sim- 
ilar, but not the same. Even if the terms of each instrument were 
identical, the result would be the same. Probate must be denied. 


Attorney’s Fee Held Deductible As An Ordinary and Necessary 
Expense Paid For the Collection of Trust Income 


Tyler v. Commissioner, U. S. Tax Court, 6 T. C. No. 118, 


_Attorney’s fee paid in 1940 for services in connection with a will 
construction contest which determined the amount of annual income 
payable to petitioner as a life tenant thereunder was held deductible 
under section 23 (a)- (2), as amended, of the Internal Revenue Code, 
as-an ordinary and-necessary expense paid for the collection of income. 

. The expense for the ‘‘collection’’ of income was directly connected . 
with income currently :distributable to petitioner under the terms of. 
the trust‘ and without.such outlay it appears that she would have col-. 
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lected one-eighth of the trust income rather than the one-sixth inter- 
est to which she was entitled. She brought the suit for the purpose 
of having the will construed to determine the extent of her interest 
thereunder and the expense to which she was put gave rise, not to a 
new interest, but only to the payment of that portion settled upon her 
by the trustor. It was an expense directly connected with the collec- 
tion of income that was hers by bequest and was not a cost of creat- 
ing or acquiring property, or an interest therein, itself. 


Administrator’s Suit Properly Instituted in Law Court 


Thompson v. Van Hise, Supreme Court of New Jersey, 
45 Atl. (2d) 182. 

Decedent had purchased during her lifetime three insurance policies 
and had designated therein the defendant, her niece, as beneficiary. In 
consideration of such appointment and the payment to her of fifty 
dollars for her services from the proceeds of one of the policies the 
defendant agreed to use the remaining proceeds to pay the funeral ex- 
penses of decedent and erect a suitable monument over her grave. Ad- 
ministrator of decedent’s estate demanded performance of this agree- 
ment but defendant refused. 

It was held that the suit brought by the administrator against de- 
fendant setting forth a simple contract made between decedent during 
her lifetime with defendant was properly instituted in a court of law. 
An administrator may sue on causes of action founded on contract con- 
nected with the estate entrusted to his care. Even if the agreement 
constituted an express trust, the suit was still properly in a law court 
to recover for the breach of the trust agreement. 


Will Violated Rule Against Perpetuities 


Smith v. Fowler, Court of Appeals of Kentucky, 190 S. W. Rep. (2d) 1015. 


Decedent’s will, devising estate in trust, directed that the income 
of the estate was to be paid to his wife so long as she lived or remained 
unmarried. Thereafter the income was to be divided equally among 
his three children. In the event the daughter died without issue the 
will directed: ‘‘ After the death of my said daughter said income shall 
be paid to her lineal descendants per stirpes, so long as there shall de 
any such descendants living. If there are no such descendants, then 
at her death or after the death of all such descendants, said income 
shal] be paid to my two sons in equal parts or to the survivor.’’ 
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The same restriction was applied to the interests given the two sons, 
with the further direction that, in the event either of them died with- 
out issue and left surviving a wife, she was to take one-third of his 
share until her death or remarriage. There was a further provision 
in the will that after the death of all of the children and their lineal 
descendants and the widows of the sons, then the income from the estate 
should be paid to a board named to direct an educational fund. 

It was held that the will violated the rule against perpetuities be- 
cause it attempted to suspend the absolute power of alienation for a 
longer period than during the continuance of a life or lives in being 
at the creation of the estate and 21 years and 10 months thereafter, and 
therefore decedent’s children took a fee-simple interest in the property 
subject to a conditional life estate in the widow. 


Refusal to Terminate Active Trust Prior to Time Expressly Fixed 
By Trust Instrument 


Moxley v. Title Insurance & Trust Co., Supreme Court of California, 
165 Pac. Rep. (2d) 15 

Testatrix named her husband and trust company as trustees with 
absolute discretion in their application of net income for the support, 
care and education of testatrix’ daughter who was sole beneficiary and 
without issue. It was also provided that when daughter should reach 
the age of 35 years, the trust estate and all accumulations thereof should 
be transferred and delivered to her, whereupon the trustees were to be 
discharged from the trust. After the death of testatrix’ husband, the 
daughter contended that ‘‘notwithstanding the provisions of the trust,’’ 
the testatrix contemplated that ‘‘for the purpose of relieving daughter 
from any undue hardship or unexpected contingency, the trust could 
be earlier terminated.”’ The daughter, however, did not allege facts 
showing anything in the nature of an emergncy or any peculiar circum- 
stances which were not reasonably within the contemplation of the testa- 
trix when she expressly directed that the corpus of the trust should be 
withheld from daughter until she should attain the age of 35 years. The 
daughter alleged that she desired to purchase a home but her allegations 
regarding the insufficiency of her income for that purpose failed to show 
such necessitous circumstances as would warrant a court in disregarding 
the plain provisions of the trust. 

It was held, therefore, that the trust was not subject to judicial 
termination prior to daughter’s reaching the age of 35. Both reason and 
the great weight of authority indicate that courts should respect the 
admittedly valid and reasonable terms of a trust instrument creating an 
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active trust and should not assume the power to terminate an active 
trust prior to the time expressly fixed by the trust instrument for such 
termination. 


Rights of Beneficiary in Trust Provision for Invasion of Principal 


In re Mount Kisco National Bank & Trust Company, Surrogate’s Court, 
59 N. Y. Supp. 558 

Decedent, by his will, gave one-half of his residuary estate to a named 
bank in trust for his daughter, ‘‘to invest the same and pay over the 
income derived therefrom to my said daughter from time to time, together 
with such part, or all of the principal as may be necessary for her 
welfare and comfort.’’ By a subsequent clause said daughter was given 
the right to dispose of by her will upon her death ‘‘ whatever moneys may 
remain in said Trust herein created for her benefit, to such person or 
persons “3 she may desire the same as if said funds were her absolute 
property.’’ The will contained no alternative provision for the dis- 
position of the remainder interest in the event of a failure to exercise 
such power of appointment. 

The court construed the will as a gift of income with the right of said 
beneficiary to receive such portion of the principal fund as may be neces- 
‘sary for her welfare and comfort, only in the event that the income from 
the ‘trust, supplemented by her independent income, be insufficient for 
‘that purpose. Where the will constitutes an absolute gift of support and 
maintenance which it makes a charge upon income and principal, the 
independent income of the beneficiary cannot be considered ; if the gift 
of income is coupled with a provision for the invasion of principal in 
case of need, the private income of the beneficary must be considered i in 
otmng whether such need exists. 





TAX DECISIONS 


Digest of current decisions pertaining to the law of taxes on trusts, 
estates and gifts 


Trust Subject to Estate Tax Because of Reservation of Power to 
Terminate 


Commissioner of Internal Revenue v. Holmes’ Estate, 66 U. S. Sup. Ct. 257. 


On January 20, 1935, by a single trust indenture decedent created 
three several irrevocable trusts, one for each of three sons then aged 
22, 19 and 14 years respectively. The three trusts were identical in 
terms. Decedent was named and acted as trustee until his death Oc- 
tober 5, 1940. Each trust was to continue for a period of fifteen years, 
unless earlier terminated under power reserved to the grantor, or for 
a longer term on specified conditions. But the grantor reserved to 
himself during his lifetime the power to terminate any or all of the 
trusts and distribute the principal, with accumulated income, to the 
beneficiaries then entitled to receive it. He retained no power to 
revest in himself or his estate any portion of the corpus or income, 

Various provisions for disposition over were made to cover contin- 

gencies created by the death of beneficiaries during the continuance 
of the trust. Generally stated, the scheme was that the surviving issue 
of each son should take his share of the corpus, receiving it share 
and share alike, unconditionally if over 21; as beneficiaries until at- 
taining that age, if under it. If a son should die without issue, his 
‘‘share of trust’’ was to go ‘‘pro rata’’ to the other two sons, or their 
surviving issue per stirpes; if either other son should be dead without 
issue, the survivor or his issue was to take the whole; and if all the sons 
should be deceased without issue, whatever might remain in the trust 
estate was given to the grantor’s wife, if living; if not, to her heirs at 
law. The trust was to terminate in any event upon the death of the 
last survivor of the three sons and the expiration of twenty-one years 
thereafter. 
.- The trustee was given broad discretionary powers to apply each 
beneficiary’s share of the corpus for his maintenance, welfare, comfort 
or happiness, with a precatory suggestion of liberality. The income 
_was subject to spendthrift provisions and discretionary power of ac- 
cumulation. If not accumulated, it was to be distributed to the bene- 
ficiary, preferably in monthly instalments. 
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It was held that the reservation of power to terminate was within 
the statute including in decedent’s gross estate for estate tax purposes 
property subject to power to “‘alter, amend or revoke.’’ A donor who 
keeps so strong a hold over the actual and immediate enjoyment of what 
he puts beyond his own power to retake has not divested himself of 
that degree of control which § 811 (d) (2) requires in order to avoid 
the tax. 


Release of Power to Amend Trusts Within Two Years of Death Not 
Taxable Where Impelling Motive Was to Give Effect to Original 
Plan 


Allen v Spalding, U. S. Supreme Court, No. 289. 


In 1925 decedent established two spendthrift trusts, one for his 
daughter, Suzanne, and one for his son, Jack. He transferred to each 
trust securities of the value of $50,000. In 1934 he added securities to 
each trust. He paid gift taxes on these transfers. The gifts were 
made by the decedent to relieve the needs and to make secure 
the maintenance of his children and the education and support of his 
grandchildren. The gifts were placed in trust because Suzanne and 
Jack had lost prior gifts in unsuccessful projects. 

Decedent desired to protect them against their own business mis- 
adventures and not to retain any benefit, directly or indirectly, to 
himself. He made the gifts to meet their necessities and desired to 
set aside the trust property, freed from all claims, tax or otherwise. 
Decedent, however, retained under the trusts a power to amend with 
the consent of the trustee and beneficiary. At the time the trusts were 
established in 1925 and enlarged in 1934 he believed that the gifts 
were complete and absolute and intended them to be such. He was a 
lawyer and believed that under the federal law the reservation of such 
a power to amend would not require the inclusion in his gross estate 
at his death of the value of the corpus of each trust. 

But in 1935 Helvering v. City Bank Farmers Trust Co., 296 U. S. 
85, was decided, holding that the reservation of a power to amend 
brought the corpus of the trust into the settlor’s estate, even though 
the power could not be exercised by the settlor alone. Upon being 
advised in 1937 the gifts remained a part of his estate for estate tax 
purposes, decedent executed an instrument renouncing the power to 
amend the trusts. This was done so that the trusts would not be a 
part of his estate for estate tax purposes. At that time as well as in 
1925 and 1934, decedent was in average good health for a man of his 


age 


He released the power to amend so as to put the trusts in the con- 
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dition he had thought they were in when he made them. The release 
was designed to carry out his original purpose in setting aside the prop- 
erty freed from all claims, tax or otherwise. In 1925, 1934, and 1987, 
he did not entertain thoughts of death except the general expectation of 
death that all entertain. He died December 8, 1938, at the age of 82. 
When he died, the Commissioner included the corpus of each trust in 
his estate and collected the estate tax on it. The executor brought this 
suit for a refund. The Commissioner contended that decedent released 
the power in contemplation of death so as to avoid paying an estate tax 
on the property included in the trusts. 

The Supreme Court decided the issue in favor of the executors, 
stating that the dominant motive for the release was not contemplation 
of death, but to accomplish the purpose which he originally had, but 
which he later discovered had not been achieved. This is not a case 
where a settlor, having made one plan for the disposition of his prop- 
erty, later makes a different one to avoid death taxes. Decedent, in 
making the release, did what he originally intended to do—to make 
complete and absolute gifts to his children, freed of all claims, includ- 
ing taxes. The findings, in this case, are sufficient to overcome the stat- 
utory presumption that the gifts, being made within two years of de- 
cedent’s death, were made in contemplation of death. 


Divorce Settlement Not Subject to Gift Tax 


Mitchell v. Commissioner, U. S. Tax Court, 6 T. C. No. 21. 


In contemplation of a divorce proceeding, husband entered into a 
trust agreement which provided that the income of the trust estate 
should be paid to his wife for life and after her death to their surviv- 
ing issue. It also provided that the trust should terminate when all 
their surviving children should attain the age of 25 years, or upon the 
death of the last survivor of the four children before attaining the age 
of 25 years, or upon the death of his wife, which event should occur 
last; that, upon the termination of the trust, the principal of the trust 
estate should be transferred to the issue then surviving; and that in 
case of a complete failure of issue during his wife’s lifetime, the trust 
should terminate and the entire estate be transferred to her. In addi- 
tion to the transfer of certain securities in trust, husband also trans- 
ferred certain other property directly to his wife. Later the settle- 
ment was embodied in a divorce decree by a Nevada court by which 
the husband was granted a divorce from his wife. In filing his gift 
tax return husband included the value of the remainder interest which 
he gave to his four children, but did not include as a taxable gift the 
value of the property settlement which he had made upon his wife in 





264 THE BANKING LAW JOURNAL 


lieu of alimony and in discharge of his obligation to support her. The 
Commissioner, in his determination of the deficiency, has included this 
latter interest as a taxable gift. 

It was held, following Herbert Jones, 1 T. C. 1207, and Edmund 
C. Converse, 5 T. C. 1014, that such conveyance by husband to his wife 
was made without donative intent in an arm’s length transaction set- 
tling her right to maintenance and support from husband and is not 
subject to gift tax. That husband received a thing of real and sub- 
stantial value when by reason of the transfers in question he was re- 
lieved of any further legal obligation to support his wife is apparent 
from the legal nature to support. The duty of a husband to provide 
his wife with support and maintenance is not dependent upon con- 
tract or the ownership of property. It is a public duty owed to the 
state, as well as the wife, with criminal sanctions frequently imposed 
by statute for violation. By obtaining the discharge of this legal ob- 
ligation, the husband was relieved of making continuing cash expendi- 
tures for years to come. This constitutes consideration in money or 
money’s worth within the meaning of the statute relating to gift taxes. 
Transfers agreed upon to avoid litigation but expressly approved and 
directed to be made by judicial order should not be considered taxable 
gifts. 


Transfers in Trust Held Not Subject to Estate Tax 


Estate of George F. Fiske v. Commissioner, U. S. Tax Court, Docket No. 4106 


On November 28, 1939, decedent created five trust estates by one 
indenture, transferring to himself and another as trustees certain shares 
of stock. The trust provided, among other things, that the income from 
each trust was to be paid to the respective beneficiaries for life with 
remainder over to the other trusts; and ultimately to the heirs of the 
named grandchildren provided for in the trust instrument; that the 
trustees could invest the trust funds in whatever manner they thought 
reasonable; that the trustees were ‘‘to determine whether any money or 
other assets received in said trust estate shall be considered part of the 
principal of said trust estate or part of the income thereof or shall be 
apportioned between principal and income of said trust estate and the 
manner and extent of such apportionment.’’ The trust also em- 
powered the trustees to invade the corpus for distribution to the primary 
beneficiaries. 

It was held that the trusts are not taxable under Code Sec. 811 (d) 
by reason of the provisions of the trust, which permit an invasion 
of corpus upon the happening of contingencies which the facts show 
never occurréd ‘and were not likely to occur. The standards by which 
possibility of invasion were to be judged were fixed and their-operation 
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was reasonably ascertainable. Decedent retained no potential interest 
for himself such as was held to constitute a transfer intended to take 
effect in possession or enjoyment at or after death. Decedent’s right, 
under the terms of the trust, to designate whether money or assets 
received by the trust were to be considered principal or income was a 
limited managerial power and could not give decedent arbitrary power. 


The transfers are further held not taxable by reason of a remote pos- 
sibility of reverter. 


Transfer of Partnership Interest Held Gift in Contemplation of 
Death 


Humphrey v. Commissioner, U. S. Tax Court, Docket No. 5430. 


Decedent transferred $40,000 from his interest in a family part- 
nership as a gift to a partnership newly organized by his sons. It was 
held that this transfer was a gift in contemplation of death, where at 
the time the gift was made the decedent was 81 years of age and in 
poor health. That the $40,000 gift to decedent’s sons was made in 
contemplation of death follows not only from petitioner’s failure to 
overcome the prima facie correctness of respondent’s determination 
and the statutory presumption (I. R. C., sec. 811) (c), but equally effec- 
tively from the surrounding circumstances, such as decedent’s age 
and physical condition, the method of effecting the gift, the donor’s 
apparent indifference to details, the amount of the transfer, and its 
unique and unprecedented character in the history of decedent’s rela- 
tions with his family. 


Irrevocable Trust Created in 1929 Not Subject to Estate Tax 


Commissioner v. Estate of Frank Hall, U. S. Circuit Court of Appeals, 
Second Circuit, No. 113 


Decedent created an irrevocable trust in 1929 reserving the income 
for life with remainder over forming the corpus of four separate trusts 
for the benefit of two sisters, a niece and a nephew. The question 
presented in this ease is whether the value of the corpus of an irrevocable 
trust created in 1929 is includible in the grantor’s estate as a transfer 
‘*intended to take effect in possession or enjoyment at or after his death’’ 
within the meaning of section 302 (c) of the Revenue Act of 1926. 

It was held that since the trust was created prior to March 3, 1931, 
it is not taxable because of reservation of income, following May v. 
Heiner, 281, U. S. 238. Noi was the remote possibility that the donor 
might survive his own next of kin sufficient to subject the property té an 
-estate tax. The donor did not retain any ‘“‘string’” by which he could 
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regain possession or control of the trust property nor did his death alter 
any of the interests created by the trust instrument. The only possibility 
of reverter he had was the possibility that by operation of law the 
property might revert to his estate in case he should survive his own 
next of kin. Such a possibility does not subject the property to an 
estate tax. 


Lump Sum Settlement As Part of Divorce Decree Held Not Subject 
to Gift Tax 


Estate of Julien H. Hill v. Commissioner, U. S. Tax Court, Docket No. 7483 


A lump sum payment by donor in settlement solely of his wife’s right 
to support and maintenance, which is confirmed by and made part of a 
divorcee decree, is not subject to gift tax. 

In the instant case, among the factors considered by the negotiators 
were wife’s customary standard of living and the amount necessary to 
maintain it; decedent’s income and property holdings, at which time he 
was president of State-Planters Bank, a large Richmond bank; the 
amount theretofore contributed by decedent, which was almost $5,000 
per year; and the life expectancy of decedent and his wife. The court 
accordingly found as a fact that the amount in question was fair value 
of the obligation of support which decedent discharged by the disputed 
payment. 


Income of Trust Established for Benefit of Settlor’s Children Not 
Taxable to Settlor 


- Cushman v. Commissioner of Internal Revenue, U. S. Circuit Court 
of Appeals 

In 1935 grantor created an irrevocable trust for the benefit of the 
children of himself and his wife and its term was for the duration of the 
lives of two named minor children. The grantor and his wife were 
named as co-trustees with trust company as successor trustee after the 
death of the surviving original trustee. The trustees were to hold, invest, 
reinvest and manage the trust estate and pay the net income in equal 
shares to, or apply it for the benefit of, any living children of the grantor 
and his wife, or the issue of any child who might then be dead. The net 
income could, however, in the discretion of the trustees be accumulated 
for the account of any of the grantor’s children during their respective 
minorities and, if so accumulated, was to be paid over to such children, 
when they attained their respective majorities, ‘‘either in cash or in the 
form in which it may be invested at any time.’’ 
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Grantor’s purpose in creating the trust was not to secure income for 
the support of his children, and none of the income was ever so used, it 
all having been accumulated, but was the twofold purpose, first, of 
putting the property beyond the reach of himself; his friends, relatives, 
business associates and possible creditors, thus assuring an estate for his 
children ; and second, of preserving so much of his stock intact so that his 
son, if competent and if he so desired, could at some time become as- 
sociated with that corporation with the advantage of being a holder or 
beneficial owner of its stock. He reserved to himself as grantor, and gave 
to his wife after his death the power to control retention or sale of trust 
property and to direct investment and reinvestment of trust funds. 

It was held that the grantor cannot spend the income for his own 
uses as could be done in Douglas v. Willeuts (296 U. S. 1); nor change 
the takers of, or the proportions in which they take income as in Com- 
missioner v. Buck (120 Fed. 2d 775) ; nor can he ever recover the corpus, 
as in Helvering v. Elias (122 Fed. 2nd 171) ; nor control the action of 
the trustee for his own benefit as in Bush v. Commissioner (133 Fed. 2nd 
1005). His retained powers over the corpus and income are so negligible 
that they do not make the income of the trust taxable as his own within 
section 22(a) as construed in the Clifford case. 


Temporary Estate Only Excluded From Estate Tax Where 
Possibility of Reverter 


Dominick’s Estate v. Commissioner, U. S. Circuit Court of Appeals, 
Second Circuit, 152 Fed. Rep. (2d) 843 

In 1922 decedent created a trust under an agreement which was 
amended in 1931 to make it irrevocable. Under the terms of the trust 
agreement as so amended, the income was applicable to the maintenance 
and support of the grantor’s son until he reached the age of 21. There- 
after, he was to receive the income until he was 25, at which time the 
corpus of the trust was to be turned over to him. In the event of his 
death before reaching 25, the corpus and any accumulations were to be 
paid over to the grantor and his wife, share and share alike, or to the 
survivor of the two. If both were then dead, the property was to go to 
such persons as the son should by will appoint, or, in the absence of any 
appointment, to the statutory distributees of his estate. Decedent died 
in 1941, survived by his wife and his son, then almost 22 years of age. 

It was held that the entire value of the corpus, less only the value of 
the son’s temporary estate, is includible in the decedent’s gross estate 
because of the possibility of reverter which was extinguished by his death 
when the son was under 25. The possibility that the reversionary interest 
might have disappeared three years later, when the son would be 25 years 
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of age, does not detract from the effect of the existence of that re 
versionary interest at the time of the grantor’s death. Nor does the 
remoteness of the reversionary interest affect its valuation for estate 
tax purposes. The estate tax is not based on the value of the reversionary 
interest of the decedent at the time of his death, but on the value of the 
property to which that reversionary interest relates. The court rejected 
the contention that the value of a life estate in the son was deductible. 


Trust Income Not Taxable to Grantor 


Ernest Huber v. Commissioner, U. S. Tax Court, 6 T. C. No. 30 


On March 4, 1931 grantor created a trust naming a trust company 
trustee. The income was payable to grantor for life and thereafter the 
income and the remainder went to his wife and three minor children. 
The trust was to continue until each of the children beneficiaries had 
become 30 years of age, unless sooner terminated by the deaths of all 
of them. The grantor expressly surrendered all right to amend, modify, 
or revoke the trust. The trustee was not to lease, sell, transfer, or reinvest 
any funds of the trust during the grantor’s lifetime without his written 
consent. The grantor irrevocably assigned his interest in the income 
of the trust to his wife on April 28, 1937 for her life and thereafiter, 
inelyding the years 1939, 1940, and 1941, the trustee distributed all of 
the income of the trust to her. She used it as she saw fit. The grantor, 
his wife, and their three children, now adults and all self-supporting, 
were all living during the taxable years. 

The trust was held not revocable within the meaning of section 166. 
The income of the trust was held not taxable to the grantor under 
section 22 (a). Grantor’s control over changes in investments, coupled 
with the fact that the beneficiaries were his wife and children, does not 
give economic ownership of the trust corpus and income to the grantor 
within the meaning of section 22(a) and the Clifford case. The provision 
permitting the grantor as income beneficiary to call for corpus if needed 
to make the total distribution for any year $10,000 was held lost to that 
beneficiary when he assigned all of his rights in the trust income to his 
wife. 





INVESTMENT AND FINANCE 


Edited by OSCAR LASDON 


Government Bond Issue 


Most important and far-reach- 
ing innovation in the Govern- 
ment’s war financing program has 
been the introduction of bank- 
ineligible marketable securities, 
states the 1945 Review of U. S. 
Government Securities, issued by 
the Bankers Trust Company, 
New York. Since May, 1942, 
when the first bonds were offered 
with a provision restricting com- 
mercial bank ownership, the num- 
ber of new offerings eligible for 
bank purchase has been steadily 
reduced. Early in 1945, it will 
be recalled, the market yields on 
Treasury 2 per cents and other 
intermediate term securities be- 
gan to decline; this decline was 
engendered by the rumor that 
there would be no further issues 
of the 2 per cent eligible obliga- 
tions. Subsequently, the Seventh 
War Loan Drive proved that 
these earlier reports were well- 
founded. In this Drive, the 
Treasury reduced the rate to 1144 
per cent, thereby further widen- 
ing the spread between the mar- 
ket yields of bank-ineligible and 
eligible securities. In the Victory 
Loan, the 7% per cent certificates 
were the only bank-eligible securi- 
ties offered; this caused the yield 
on outstanding bank-eligible bonds 


to decline anew. And since the 
Victory Loan Drive, this declining 
tendency in yields has been ex- 
tended to the ineligible long-term 
issues. 

Noteworthy has been the dis- 
proportionately large growth of 
the Treasury’s floating debt in 
the form of Treasury bills and 
certificates of indebtedness; this 
development has sprung from the 
Treasury’s policy of restricting, 
and more recently discontinuing, 
the supply of bank-eligible medium 
and long term issues. At the 
same time, sales of savings bonds 
and tax and savings notes have 
thrust an element of uncertainty 
into the debt structure; to com- 
pensate for the lack of market- 
ability, these securities were made 
payable on demand. At the last 
year-end, it may be observed, 45 
per cent of the total debt out- 
standing was practically a de- 
mand liability of the Government. 
There was, at the close of 1945, 
$55.2 billion of floating debt, 
$13.4 billion of other marketable 
debt maturing within one year, 
and $56.4 billion of savings bonds 
and savings notes outstanding. 

Review of the placement of the 
Government debt shows that, de- 
spite the wartinie campaigns, the 
pattern of distribution has not 
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been altered significantly. De- 
spite Government appeals to 
thrift and patriotism and institu- 
tion of payroll deduction plans 
and other similar devices, the 
share of the public debt held by 
individuals has not increased ap- 
preciably. It is true, however, 
that these efforts have broadened 
the debt’s distribution among in- 
dividuals, since many lower-in- 
come earners have entered the 
bondholders ranks. Nevertheless, 
individuals, as a group, have 
absorbed only 23 per cent of 
the debt increase. In 1939, indi- 
viduals held about $10 billion of 
obligations, or a little more than 
a fifth of the total debt outstand- 
ing. And while their holdings in- 
creased by at least $53 billion to 
the end of 1945, they still owned 
less than a quarter of the national 
debt. 


Commercial banks now hold a 
slightly smaller share of the total 
debt than in 1939, or roughly 33 
per cent. The increase in such 
institutional holdings has been 
$74 billion. However, non-finan- 
cial business enterprises today 
hold an extraordinarily high pro- 
portion of Government securities 
in comparison to pre-war years. 
The total is now 11 per cent and 
represents the more or less tem- 
porary investment of accumulated 
liquid balances. 


Bank Earnings 

In connection with bank earn- 
ings, the Bankers Trust survey 
concludes that the end of Govern- 
ment borrowing, and the greatly 
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reduced rate of growth in bank 
assets and deposits, will go far 
toward checking the rising trend 
in bank earnings. Average rate 
of return on earning assets is ex- 
pected to be smaller as interest 
rates tend to decline, and because 
the higher-yield securities held by 
banks are gradually maturing and 
are being converted into lower- 
yield assets. Furthermore, as 
holdings of tax-exempt securities 
run off and as possible loss deduc- 
tions on sale of securities grow 
smaller, income taxes paid are ex- 
pected to remain heavy even 
though rates have been reduced. 
In other words, the percentage of 
net earnings paid out in taxes may 
rise further in the case of many 
banks. 

Also to be considered is the fact 
that bank expenses will probably 
continue to rise. Wages and sal- 
aries will be increased along with 
the trend of the times. There will 
also be a general increase in per- 
sonnel employed as men and 
women return from the services to 
their old positions. The general 
rise in prices will also increase 
other operating expenses. 


Reserve Board vs. Treasury 
Department 

Most recent postwar study 
issued by the Federal Reserve 
Board and prepared by its re 
search staff attacks the Treas- 
ury’s practice of selling an over- 
whelming proportion of Govern- 
ment securities to the banks. This 
practice is regarded as “monetiz- 
ing” the public debt. When Gov- 
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ernment securities are sold to the 
banks, new deposits are created, 
thus enlarging the supply of 
money. This is characterized as 
both “inflationary” and “politi- 
cally dangerous.” 

Another result of this policy is 
that commercial banks become re- 
luctant to “take risks” on com- 
mercial] and industrial loans, since 
the banks, by holding large 
amounts of Governments in their 
portfolios, are able to derive suffi- 
cient and substantial earnings 
therefrom. 

Roland I. Robinson, one con- 
tributor to the Reserve Board 
Study, offers the following solu- 
tion to meet the problem: 

“1. Require banks to invest an 
amount equal to some proportion 
of demand deposits in a special 
non-marketable Government se- 
curity redeemable only to meet 
deposit losses. 

“2. Require banks to hold an 
amount of a special non-market- 
able Government security equal to 
increases in their demand deposits 
after some base date, such as De- 
cember 31, 1939. A variant of 
this device would be to ‘freeze’ 
holdings (of Government securi- 
ties) as of some recent base date 
but permit each bank to vary its 
holdings as it lost or gained de- 
posits. 

“3. Raise reserve requirements 
on demand deposits (and extend 
requirements to all commercial 
banks) but pay interest on re- 
serve balances. Banks would meet 
these requirements by selling mar- 
ketable Govermment securities to 
the Federal Reserve Banks.” 
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Mr. Robinson’s recommenda- 
tions that banks be required to in- 
vest in a special non-marketable 
Government security follows along 
the same lines as the proposal of 
Dr. Simon E. Leland of the Chi- 
cago Reserve Bank, which was 
commented upon in February’s 
department in this magazine. 


Debt Management 

The Treasury is faced with $76 
billion of maturing issues in 1946, 
and the way in which the Govern- 
ment handles these maturities will 
profoundly affect the money mar- 
ket and, collaterally, influence in- 
flationary forces. 

Changes in the interest rate 
structure and the effect of debt 
policy on the country’s banks are 
discussed in “Management of the 
Public Debt,” the most recent 
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bulletin issued by Dean John T. 
Madden of the Institute of Inter- 
national Finance. 


According to Dean Madden, 
the Treasury must carefully con- 
sider the advisability of continu- 
ing to issue obligations redeem- 
able at the option of the owner. 
It is true that such securities have 
admirable features in that they 
offer a riskless investment which 
has an anti-inflationary effect on 
our national economy. However, 
it must be realized that the exist- 
ence of so large an amount of de- 
mand claims against the Treasury 
constitutes a peril to sound debt 
management. 

During the next few years, 
business activity is bound to be at 
a very high level. The demand 
for commodities will be very great 
and the purchasing power in the 
hands of the public will be at an 
all-time high. National incofne, 
national production and employ- 
ment are bound to be at record 
levels. ‘Under such conditions,” 
states the bulletin, “Government 
revenue ought to exceed expendi- 
ture and the surplus should be 
used to retire the debt. Redemp- 
tion of Federal obligations held 
by the banks is deemed to be im- 
perative since it would reduce the 
volume of bank deposits which are 
considered larger than the amount 
needed for business purposes.” 


In connection with the large 
floating debt, the bulletin observes 
that the need for a large floating 
debt is greater today than ever 
before. This is because the 
liquidity of the banks and the 
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fluidity of the money market de- 
pend mainly on the short-term 
Government security market. 


“Since the volume of deposits 
has increased at a much faster 
rate than the capital resources of 
the banks,” the study continues, 
“many institutions have adopted a 
policy of investing a large por- 
tion of their deposits in Govern- 
ment securities with a maturity 
up to one year, because such obli- 
gations are considered as carry- 
ing no risk. Many banks which 
have experienced an increase in 
deposits percentage-wise greater 
than the average increase for the 
country as a whole, and mindful 
that a decline in deposits may 
take place in the not distant 
future, have adopted a policy of 
holding a larger volume of short- 
term Government obligations of 
properly spaced maturities in 
order to be able to meet with- 
drawals of deposits as, if, and 
when they occur.” 


Dean Madden feels that there 
are vital reasons against a change 
in the rate structure, and par- 
ticularly against a further reduc- 
tion in the rate on certificates of 
indebtedness. For if the rates on 
certificates are reduced again, 
more and more banks are going 
to be forced into medium and 
long-term Government obliga- 
tions. Prices of longer term issues 
have increased materially during 
the past few months; at the date 
of this writing, no Government 
obligation eligible for bank pur- 
chase, yields 2 per cent to the call 
date and before taxes. 
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Since we have a war legacy of 
$278 billion of Government debt, 
the problem of managing this debt 
is of paramount importance. If 
the Administration continues to 
practice the principles embodied 
in the so-called compensatory 
budget system, concludes the sur- 
vey, “then it is highly desirable 
that the Federal budget be bal- 
anced as soon as possible and that 
serious efforts be made to retire a 
portion of the public debt.” 


Bond Market Warning 


The twelve year old bull market 
in bonds is approaching its cli- 
max. Soon we are destined to 
enter what the economic historian 
is likely to call the postwar bear 
market in bonds. These are the 
conclusions of Murray Shields, 
economist to the Bank of Man- 
hattan Company, New York. 

Addressing the Queens County 
Bankers Association of New 
York, Mr. Shields warned that 
the end of the bull market and the 
beginning of the bear market may 
be marked by more violent changes 
than are necessary or desirable. 
This state of affairs may be wit- 
nessed, he declared, unless the au- 
thorities exercise the restraints 
which will prevent the market from 
experiencing another sharp rise 
from already high levels. 

As to the timing of the end of 
the bull market in bonds, Mr. 
Shields noted that this turn might 
be expected soon. .The supply and 
demand factors with respect to 
money and’ credit, he observed, 
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are about to undergo a funda- 
mental change. . 

Direction of Government pol- 
icy, he pointed out, is likely to be 
reversed. Absent will be the long 
series of measures designed pur- 
posely to bring lower and lower 
interest rates. Indeed, we are 
likely to witness shortly, in Fed- 
eral Reserve and perhaps even in 
Treasury policy, a reflection of the 
urgency of preventing the money 
inflation of the war period from 
having a response in the price in- 
flation in the postwar period. 

Sound commercial bank invest- 
ment policy, according to Mr. 
Shields, “calls first for investment 
in high-grade short-term obliga- 
tions in sufficient amount to meet, 
with a comfortable margin, esti- 
mated increases in loan demand 
and possible decreases in deposits 
over the foreseeable future, and, 
second, for limiting investments in 
intermediate and long-term issues 
to highest grade securities in 
amounts which there is good basis 
to assume can be carried to ma- 
turity. For banks in such a posi- 
tion, no change in investment 
policy in anticipation of a rise in 
yields of such proportions as 
seems likely to occur in the next 
year or two would seem advisable.” 

As far as the policies of indi- 
viduals, investing institutions and 
borrowers are concerned, how- 
ever, Mr. Shields expressed the 
belief that a long drawn out rise 
in rates of moderate proportions 
would have little significance to 
most investors. 













AGRICULTURAL CREDIT 
Articles 

AAA HELPS US TO GET COMMODITY 
CREDIT LOANS. By W. M. Willy. 
Bankers Monthly. January, 1946. P. 
18. 

BANK-MANAGED FARMING. By John 
L DeJong. Banking. February, 1946. 
P, 47. 

BUSINESS FOR BULLDOZERS. By 
Paul W. Chapman. Tells how the 
Trust Company of Georgia, Atlanta, Ga., 
is developing a new idea in banking. 
Country Gentleman. February, 1946. 
P. 36. 

FARM FINANCIAL STATEMENTS. By 
A. W. Bird. Banking. February, 1946. 
gy 

THESE BANKS INCREASED FARM 
LOANS BY KNOWING’ THEIR 
FARMERS. Bankers Monthly. Feb- 
ruary, 1946. P. 61. 


AUDIT CONTROL 
Articles 
EMPLOYEE-SAFEGUARD OF AUDIT 
CONTROL. By James E. Potts. Na- 
tional Auditgram. February, 1946. P. 5. 


BANK ACCOUNTING 
Articles 
TREMENDOUS RESPONSIBILITY 
RESTS UPON BANK BOOK- 
KEEPERS. Bankers Monthly. Feb- 
ruary, 1946. P. 82. 


BANK BUILDING 
Articles 
SHOULD WE REMODEL OR START 


FROM SCRATCH? Banking. February, 
1946, P. 42. 


BANK CHECKS 
Articles 

THE CHECK ROUTING SYMBOL 
PROGRAM. By Valentine Willis. 
Burroughs Clearing House. February, 
1946. P. 22. 

HOW TO SAVE MILLIONS OF DOL- 
LARS OF EXTRA WORK. Bankers 
Monthly. February, 1946. P. 64. 
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BANKING INFORMATION 


In this department we present for the convenience of our 
subscribers a topical index to the current literature of banking— 


articles, books, pamphlets, speeches, etc. 





BANK CRIME 
Articles 
HOW IT FEELS TO BE HELD UP. By 
G. E. Broughton. Bankers Monthly. 
February, 1946. P. 75. 
HOW TO LEARN THE QUICK DRAW. 
By Duncan Walker. Bankers Monthly. 
January, 1946. P. 19. 
TO AVOID EARLY MORNING HOLD- 
. Bankers Monthly. February, 1946. 
BANKING TRENDS 
Articles 
BANKING’S OBJECTIVES IN 1946. By 
Frank C. Rathje. Trusts and Estates. 
February, 1946. P. 165. 
Pamphlets 
WHICH WAY IS THE ECONOMIC 
WIND BLOWING? By Murray Shields. 


Bank of the Manhattan Company, New 
York 


’ BANK STATEMENTS 
paone 
SUGGESTIONS FOR BANK STATE- 
MENTS WHICH BANDITS CAN UN- 
DERSTAND. Bankers Monthly. Feb- 
ruary, 1946. P. 67. 


CONSUMER CREDIT 
Articd 

HOW BANKS HAVE HANDLED IN- 
STALLMENT LOANS WITH SUC- 
CESS. By Dr. Clyde William Phelps. 
Bankers Monthly. January, 1946. P. 
11. 

SALES FINANCE PLAN. By William 
B. Hall. 2 Clearing . House 
February, 1946. P. 1 

Sesion 

DIRECT AUTOMG@BILE FINANCING. 
New York: Committee on Consumer 
Credit, American Bankers Association. 
A new handbook to assist banks in 
rounding out their consumer credit ser- 
vice through direct loans to finance 
automobile purchases. 


ECONOMIC HISTORY 
Books 


THE CITY OF FLINT GROWS UP. By 
Carl Crow. New York: Harper & Bros. 
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1945. Pp. 217. $38. The success story 
of an American town through four color- 


ful epochs: fur trapping, lumbering, 
carriage manufacturing and automobiles. 


EXAMINATIONS 
Articles 
WE TRY TO MAKE EXAMINATIONS 
HELPFUL AND CONSTRUCTIVE. 


By F. A. Amundson. Bankers Monthly. 
January, 1046. P. 16. 


FEDERAL BUDGET 
Articles 
THE FEDERAL BUDGET IN THE 
TRANSITION ECONOMY. = Federal 
Reserve Bulletin. February, 1946. P. 
109. 
FOREIGN TRADE 
Articles 
THE UNITED KINGDOM AND POST- 
WAR INTERNATIONAL TRADE. 
a. Reserve Bulletin. January, 1946. 
. a 
Pamphlets 
THE “TEN PER CENT” FALLACY. 
By Amos E. Taylor. The Committee 
on International Economic Policy, 405 
West 117th Street, New York, 27 N. Y. 
Exposes the fallacy that while our for- 
eign trade consists of less than 10% of 
our national output that it is an unim- 
portant factor in our economy. 
FINANCING EXPORT SHIPMENTS. 
By A. M. Strong. American National 
Bank and Trust Company, Chicago, Ill. 
A brief handbook on financing export 
shipments. 
INFLATION 
Articles 
SOURCES OF INFLATIONARY PRES- 
SURES. By Marriner S. Eccles. Fed- 


” Reserve Bulletin. February, 1946. 
» 121, 


INTEREST RATES 
Articles 
IS A RISE IN INTEREST RATES DE- 
SIRABLE OR INEVITABLE? By Law- 
rence H. Seltzer. The American Eco- 
nomic Review. December, 1945. P. 831. 


THE INTEREST RATE AND INVEST- 
MENT IN A DYNAMIC ECONOMY. 
By Frederich A. Lutz. The American 
Economic Review. December, 1945. P. 


811. 
INTEREST RATES 
Pamphlets 


setts Bankers Assn., 80 Federal Street. 
This is a special bulletin showing the 
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results of a questionnaire on interest 
rates on time deposits. Also gives in- 
formation on charges made for with- 
drawal activity, closed accounts, etc. 


INVESTMENTS 
Articl 

GENEROUS INCOME FROM INSTITU- 
TIONAL BONDS. By Miles Burgess. 
— Banker. February, 1046. 

. #8. 

ONCE AGAIN, IT’S THE SAME OLD 
STORY-YIELDS ON GOVERN- 
MENTS CONTINUE TO DECLINE 
BUT TOP-GRADE CORPORATES 
OFFER INVESTMENT OPPORTUNI- 
TIES. By Raymond Trigger. Mid- 
Continent Banker. February, 1946. P. 
18. 

THE INVESTMENT MARKET. By H. 

Dickhuth. Banking. January, 
1946. P. 41, 


LOANS 
Articles 
INSTALLMENT LOANS TO “SMALL 
BUSINESS.” By Carl A. Bimson. Mid- 
Western Banker. February, 1946. P. 9. 
INVENTORY FINANCING. By Robert 
L. Gordon. Mid-Western Banker. Feb- 
ruary, 1946. P. 14. 
LOANS TO AGRICULTURAL EQUIP- 
MENT DEALERS. By T. Allen Glenn, 
. Bulletin of the Robert Morris Asso- 
ciates. February, 1946. P. $23. 


MORTGAGES 
Articles 
THE FUTURE OF THE FHA. By Mar- 


garet Kane. Banking. February, 1046. 
P. 52. 


HOME BUILDING PRIORITIES. By 
Howard B. Smith. Banking. February, 
1946. P. 69. 


NEGOTIABLE INSTRUMENTS 
Articles 
BE CAUTIOUS ABOUT PAYING AL- 
CHECKS. By J. J. Griffiths 


TERED 
and W. J. Papenbrock. Bankers Month- 
ly. January, 1946. P. 23. 


WATCH PAYEE ENDORSEMENTS. 
Bankers Monthly. February, 1946. P. 
94. 


NEW BUSINESS 
NEW BUSINESS — | By 
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PERSONNEL 
Pamphlets 


PENSION AND PROFIT SHARING 
PLANS. An analysis and text of the 
laws and regulations with model forms 
of trust agreements. Personal Trust 
Department, Manufacturers Trust Com- 
pany, 55 Broad Street, New York 15. 
iN. X 


Articles ; 

A TRAINING PROGRAM FOR BANK 
PERSONNEL. By Edgar C. Earle. 
National Auditgram. February, 1946. 
P, 2. 

BANK WAGES AND EMPLOYEE 
BENEFITS. Trusts and Estates. Feb- 
ruary, 1946. P. 145. 

TRENDS IN EMPLOYEES’ TRUSTS. 
By Esmond B. Gardner. Trusts and 
Estates. February, 1946. P. 169. 


Books 

DO’S AND DONT’S OF THE SALES 
INTERVIEW. By James F. Bender 
and Volney R. Osha. Roslyn Heights, 
N. Y. Sales Training Publishing Com- 
pany. 1945. 50c. A salesman is only 
half himself. The other half is how he 
conducts himself and how he expresses 
himself in the presence of the buyer. 
This booklet is designed to be a helpful 
guide to good sales conduct. 


PRICE CONTROL 


Pamphlets 


EXPERIENCE WITH WARTIME SUB- 
SIDIES. By Jules Backman. Wash- 
ington, D. C. Citizens National Com- 
mittee, 2633 16th Street, N. W. 1945. 
No charge for single copies. Pp. 51. 
Contains a summary of wartime ex- 
perience with the use of Federal subsi- 
‘dies as a part of the price control, 
stabilization and critical material pro- 
grams. The questions involved in eli- 
minating subsidies now that they have 
satisfied their wartime purposes are con- 
sidered. The opinions expressed in the 
study are those of the author who is 
assistant professor of economics at New 
York University. 


PURCHASING DEPARTMENT 
Articles 
ECONOMIES IN THE PURCHASING 
OF SUPPLIES. By John T. Wilson. 


National Auditgram. February, 1946. P. 
16. 


SAVINGS 
Articles 
A PAY DAY SAVINGS CLUB. By 


Maurice Austin. Banking. February, 
1946. P. 68. 


SAVINGS DEPOSIT ACTIVITY. ' By 
R. A. Benzoiér. Banking. February, 
1946. P. 65. 

Books 


HISTORY OF MUTUAL SAVINGS 
BANKS IN NORTHAMPTON, MASS- 
ACHUSETTS. By Katherine Finney. 
226 pages. $2.50. _ Published by 
Columbia University Press, 2960 Broad- 
way, New York 27, N. Y. A study 
of the banking history of the mutual 
savings banks of a typical small Ameri- 
can city. Of value and interest to all 
savings bankers. 


SAFE DEPOSIT DEPARTMENT 
Articles 

HOW WE HAVE INCREASED SAFE 
DEPOSIT DEPARTMENT EARN- 
INGS. By Robert F. Adamson. Na- 
tional Auditgram. February, 1946. P. 
19. : 

HOW TO HANDLE SAFE DEPOSIT 
BOXES OF DECEASED RENTERS. 
By Harvey J. Jurhe. Bankers Monthly. 
February, 1946. P. 72. 

POST-WAR SAVINGS AND INVEST- 
MENTS. By Laurence H. Sloan. New 
York: Harper & Bros. 1945. Pp. 134. 
$1.75. A study of the opportunities 
for saved capital available to the Ame- 
rican people, and an appraisal of ° the 
past and probable future hazards of 
savings and investments. 


TAXES 
Articles j 


INTERNAL REVENUE CHANGES FO 
1945 AND PROSPECTS FOR 1946. By 
Frederick L. Pearce. National Audit- 
gram. February, 1946. P. 10. 

Books 

YOUR COST OF POSTWAR TAX 
PROPOSALS. By Clinton Davidson, 
Jr. Searcy, Ark. Division of Research, 
Department of Popular Education, Hard- 
ing College, 1945. Pp. 76. $1. The 
author suggests a tax program and out- 
lines a procedure for computing tax 
rates on a_ scientific basis—which if 
adopted would enable business men to 
forecast their own tax rates as soon ‘as 
they knew the size ef the Federal bud- 


TRUST DEPARTMENT 
Articles 
A SCHOOL FOR TRUST CUSTOMERS. 
By G. H. Stebbins. Trusts and Estates. 
February, 1946. P. 173. 
REAPPRAISAL OF THE COMMON 
TRUST FUND. By B. Magruder Wing- 
field. Trusts and Estates. February, 
1946. P. 197. 
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America has much to be thankful for. 


Abroad we have overcome enemies whose 
strength not long ago sent a shudder of fear 
throughout the world. 

At home we have checked an enemy that would 
have impai our economy and our American 
way of life. That enemy was inflation—runaway 
prices. 

The credit for this achievement, like the credit 
for military victory, belongs to the people. 

You—the individual American citizen—have 
kept our economy strong in the face of the great- 
est inflationary t this nation ever faced. 

_ You did it by simple, everyday acts of good 
citizenship. 

You put, on the average, nearly one-fourth of 
your income into War Bonds and other savings. 
The 85,000,000 owners of War Bonds not oe 
helped pay the costs of war, but also contributed 
greatly to a stable, prosperous postwar nation. 

You, the individual American citizen, also 
helped by cooperation with rationing, price and 
wage controls, by exercising restraint in your 
buying and by accepting high wartime taxes. 

All those things relieved the pressure on prices. 


THE TASK AHEAD 


We now set our faces toward this future: a pros- 
perous, stable postwar America—an America 
with jobs and an opportunity for all. 

To achieve this we must steer a firm course 
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between an inflatio: rem rise such as followed 
World War I and a de ation that might mean 
prolonged unemployment. Prices rose more 
sharply after the last war than they did during 
the conflict and paved the way for the depression 
that followed—a ——— which meant unem- 

loyment, business failures and farm foreclosures 

or many. 

Today you can help steer our course toward a 

prosperous America: 


—by buying all the Victory Bonds you can 
afford and by holding on to the War Bonds you 
now have 


—by cooperating with such price, rationing 
and other controls as may be necessary for a 
while longer 

—by continuing to exercise patience and good 
sense with high faith in our future. 


The ange to America of switching from war 
to peace with a minimum of clashing gears is a 
big one. 

But it is a small one compared to the tasks 
this a omg Pe accomplished since Sunday, 
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Let your HEAD take you 


(The average American today has a choice of 
just going where ‘‘his feet take him’’, or 
choosing wisely the course .to follow. Let's 
skip ahead 10 years, and take a look at John 
Jones—and listen to him . . .) 


_ I feel so good it almost scares me. 


“This house—I wouldn't swap a shingle off 
its roof for any other house on earth. This little 
valley, with the pond down in the hollow at the 
back, is the spot I like best in all the world. 


“And they're mine. I own ’em. Nobody can take 
em away from me. 

“T’ve got a little money coming in, regularly. 
Not much—but enough. And I tell you, when you 
can go to bed every night with nothing on your 
mind except the-fun you're going to have tomor- 
row—that’s as near Heaven as man gets on this 


earth! 
“Tt wasn’t always so. 


“Back in '46—that was right after the war and 
sometimes the going wasn’t too easy—I needed 
cash. Taxes were tough, and then Ellen got sick. 


Like almost everybody else, I was buying Bonds 
through the Payroll Plan—and I figured on cash- 
ing some of them in. But sick as she was, it was 
Ellen who talked me out of it. 

“Don’t do it, John!’ she said. ‘Please don’t! 
For the first time in our lives, we’re really saving 
money. It’s wonderful to know that every single 
payday we have more money put aside! John, if 
we can only keep up this saving, think what it can 
mean! Maybe some day you won’t have to work. 
Maybe we can own a home. And oh, how good it 
would feel to know that we need never worry about 
money when we’re old!’ 


“Well, even after she got better, I stayed away 
from the weekly poker game—quit dropping a 
little cash at the hot spots now and then—gave up 
some of the things a man feels he has a right to. 
We didn’t have as much fun for a while but we 
paid our taxes and the doctor and—we didn’t 
touch the Bonds. 

“What's more, we kept right on putting our 
extra cash into U. S. Savings Bonds. And the 
pay-off is making the world a pretty swell place 
today!” 


The Treasury Department acknowledges with appreciation the publication of this advertisement by 
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